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,THE JUDICIAL HISTORY OF NEW HAMPSHIRE BEFORE THE 
REVOLUTION, 


WE propose to give a brief sketch of the early judicial 
history of New Hampshire. Perhaps we may be able to 
discover, in our progress, facts that have been laid away 
and forgotten ; to make our readers acquainted with men 
altogether unknown to the present generation, but yet 
deserving to be known and remembe red ; and enable them 
to look back on some isolated features of the past, suffi- 
ciently unfamiliar to have the interest of novelty. 

The first settlement in New Hampshire was made at 
the mouth of the Piscataqua, in 1623, only three years 
after the landing of the Pilgrims at Plymouth. Unlike 
them, those w ho landed at Strawberry Bank, as VPorts- 
mouth was then called, came across the wide ocean, not 
to find a place where they might enjoy complete religious 
liberty, but “to catch fish and trade.” More than a “hun- 
dred years before they,came, the coast of America, from 
Massachusetts Bay northward, was known to the fisher- 
men of Europe as the best fishing locality in the world. 
It is only recently that we have been told, in the “ Physical 
Geography of the Ocean,” that we are indebted for this 
boon to a current of cold water crowded to our shores by 
the overpowering Gulf Stream, the wonder of the ocean 
world. It is almost a compensation for the warm climate , 
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which, though it belongs to us, the Stream gives to England 
and France. 

The number of inhabitants at the mouth of the Piscata- 
qua increased slowly. For several years, no immigrants 
selected their homes beyond the limits of Portsmouth and 
Dover. In 1638, John Wheelwright, having been ban- 
ished from Massachusetts for his religious opinions, re- 
paired, with a number of his adherents, to Squamscot 
Falls, now Exeter, and began a plantation. The next 
year, he, with thirty-four others, by an instrument in 
writing, combined themselves together “to set up among 
them such a government as should be, to their best dis. 
cerning, agree able to the will of God.” They chose three 
rulers and as many assistants; and the people, meeting 
together, enacted laws which were formally consented to 
by the rulers. About the same time, the town of Hamp- 
ton was settled. 

In the same year, or the next, the people of Portsmouth 
formed a similar combination, or social compact, and 
elected Francis Williams governor, and Ambrose Gibbens 
and Thomas Warnerton assistants. In 1640, the settlers 
at Dover entered into a similar social compact, and chose 
Captain John Underhill governor. As the powers of these 
officers were not defined, we infer that they were unlimited, 
embracing powers executive, legislative and judicial. Thus 
at this time four independent, despotic governments existed 
on the banks of the Piscataqua. 

The first judicial proceeding, in any of them, of which 
history makes mention, arose in this wise. Two minis- 
ters, Knollys and Larkham, preached to a divided congre- 
gation, at Dover. A quarrel arose between their adherents: 
both parties armed themselves; the quarrel grew to a riot; 
and Larkham sent to Governor Williams of Portsmouth 
for aid. He marched immediately to Dover with a com- 
pany under arms, arrested his brother governor, Underhill, 
and Knollys, tried them as a magistrate, adjudged them 
guilty, fined them and banished them from Dover, and 
then returned to his own government. ‘This Underhill is 
the same often mentioned in the history of those times. 
He had already become famous for his exploits and licen- 
tiousness, and being sent for by the Dutch, at Manhattan, 
acquired additional fame by the havoc he made among the 
Indians on Long Island and on the main land opposite, in 
the Dutch possessions, and in Connecticut. 

In 1641, Portsmouth and Dover placed themselves, by 
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mutual and written agreement, under the jurisdiction of 
Massachusetts; and in pursuance of the agreement, the 
General Court appointed three magistrates and three as- 
sistants in each, and ordained that a court should be held 
once or twice a year in each town, to be constituted of 
one or more of the magistrates, and of one or more of the 
assistants. ‘This was called the Court of Associates, and 
had jurisdic tion of all causes to the value of twenty pounds; 
and inferior courts were constituted with jurisdiction of 
causes to the amount of twenty shillings. Portsmouth 
and Dover were authorized to send a delegate, each, to the 
General Court. 

Shortly after this, Massachusetts extended her jurisdic- 
tion over all the settlements in New Hampshire, Exeter 
and perhaps Hampton assenting, and formed a new county 
by the name of Norfolk, in which were included Salisbury, 
H: ampton, Haverhill, Exeter, Dover and Portsmouth. 

In 1652, commissioners were chosen in town meeting, 
at Portsmouth, for the “ending of small causes,” and the 
town appointed the times when they should hold their 
courts at “ Strawberry Bank.” 

Mr. Adams, in his Annals of Portsmouth, has given an 
account of a trial, or rather the testimony given at a trial, 
before the Court of Associates, in that town, in 1656. It 
belongs to our subject, and if it did not, we presume our 
readers would be glad to be carried back two hundred 
years to witness a trial, in a court of justice, disclosing the 
opinions and illustrating the manners of a portion at least 
of the population of that period. To show how the evi- 
dence happened to be preserved, we give an extract from 
Washburn’s “ Judicial History of Massachusetts,” remind- 
ing the reader that Portsmouth was, at this time, subject 
to the laws of that colony. 

“ Previous to 1639, judicial proceedings were very irreg- 
ularly preserved. But in that year a law was passed 
requiring courts, magistrates and commissioners to record 
their judgments, with all the evidence in each case, in 
books, ‘to be kept to posterity,’ and whoever has had occa- 
sion to examine the records of these courts, for many years 
after this period, has seen with what fidelity this order was 
obeyed. ‘The testimony of the witnesses was given in 
open court, and written down by the clerk in form of depo- 
sitions, and formed a part of the record of the case. Many 
of these, extending through a great number of pages, are 
preserved in the early volumes of the court records.” 
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“Goodwife Walford was brought before the court, 
charged by Susannah Trimmings with witcheraft. Mrs, 
Trimmings testified: ‘As I was going home on Sunday 
night, the 30th of March, I heard a rustling i in the woods, 
which I supposed to be occasioned by swine, and presently 
there appeared a woman, whom I apprehe »nded to be old 
goodwife Walford. She asked’ me to lend her a pound of 
cotton; I told her I had but two pounds in the house ; and 
I would not spare any to my mother. She said | had 
better have done it, for I was going a great journey, but 
should never come there. She the n left me, and I was 
struck as with a clap of fire on the back, and she vanished 
towards the water side, in my apprehension, in the shape 
of a cat. She had on her head a white linen hood, tied 
under her chin, and her waistcoat and _ petticoat were red, 
with an old green apron, and a black hat on her head’ 

“ Oliver ‘Trimmings, her husband, said: ‘ My wife came 
home in a sad condition. She pz assed by me, with a child 
in her arms, laid the child on the bed, sat down on the 
chest, and leaned on her elbow. ‘Three times I asked her 
how she did. She could not speak. [ took her in my 
arms, and held her up, and repeated the question. She 


forced breath, and something stopped in her throat, as if 


it would have stopped her breath. I unlaced her clothes, 
and soon she spake and said, Lord have mercy upon me, 
this wicked woman will kill me. [asked her what woman. 
She said, Goodwife Walford. I tried to persuade her it 
ras only her weakness. She told me, no, and related as 
above, that her back was a flame of fire, and her lower 
parts were, as it were, numb and without feeling. I 
pinched her, and she felt not. Ske continued that night, 


and the day and night following, very ili, and is still bad of 


her limbs, and complains still daily of it.” 

“Nicholas Rowe testified, that ‘Jane Walford, shortly 
after she was accused, came to the deponent in bed, in the 
evening, and put her hand on his breast, so that he could 
not speak, and was in great pain until the next day. By 
the light of the fire in “the next room, it appeared. to be 
Goody Walford, but she did not speak. She repeated her 
visit about a week after, and did as before, but said noth- 
ing.’ 

“John Puddington deposed, ‘that three years since 
Goodwife Walford came to his mother’s. She said that 
her own husband called her an old witch; and when she 
came to her cattle her husband would bid her begone, for 
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she did overlook the cattle, which is as much as to say, in 
our country, bewitching.’ 

“Agnes Puddington deposes, ‘that on the 11th of April 
the wife of W. Evans came to her house, and lay there all 
night; and a little after sunset the deponent saw a yellow- 
ish cat; and Mrs. E. said she was followed by a cat 
wherever she went. John came and saw a cat in the 
garden; took down his gun to shoot her; the cat got up 
on a tree, and the gun would not take fire, and afterward 
the cock would not stand. She afterwards saw three cats; 
the yellow one vanished away on the plain ground; she 
could not tell which w ay they went.’’ 

Mr. Adams says nothing more of this trial, nor of the 
parties, in his Annals, but in Belknap’s History, Farmer’s 
edition, page 28, in a foot note, the editor says: “ Mr. 
Adams supposes this prosecution was dropped, as twelve 
years afterwards, she (Goodwife Walford) brought against 
her prosecutor an action of slander, and obtained a verdict 
of five pounds and costs of court.” 

In 1679, a commission pi assed the great seal inhibiting 
Massachusetts from exercising any jurisdiction over New 
Hampshire, and establishing for it a separate government, 
to consist of a president and council and a house of repre- 
sentatives. John Cutt, an immigrant from Wales, but 
long a resident of Portsmouth, was therein appointed pres- 
ident, and six other persons members of the council, with 
authority to choose three other residents to aid them. The 
president and council were constituted a court of record 
for the administration of justice according to the laws of 
England, reserving a right of appeal to the king in council, 
in all actions of fifty pounds value. 

When the assembly met, laws were enacted providing 
that controversies about titles of land should be determined 
by juries chosen by the several towns, according to former 
custom; that actions before the president and council 
should be tried by a jury when either party desired it; and 
establishing inferior courts at Portsmouth, Dover and 
Hampton, from which an appeal was allowed to the presi- 
dent and council. 

The Supreme Court of Judicature did not remain idle 
long. They took the oaths in January. In March, Ed- 
ward Randolph, who had been appointed collector of the 
customs throughout New England, and who had, by his 


‘ obsequious devotion to the royal authority, become odious 


to the colonists, seized a vessel under pretence that the 
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master had violated the acts of trade and navigation. The 
master brought an action against him, and the court, on 
the ground that those acts were not in force in New Hamp- 
shire, rendered judgment for the plaintiff. Randolph be- 
haved with such insolence that the court compelled him to 
acknowledge his offence, in public, and ask their pardon. 

In the same month, Walter Barefoote, whom Randolph 
had appointed deputy collector, advertised that all vessels 
must be entered and cleared with him. For this, Barefoote 
was indicted “ for having, in high presumptuous terms, set 
up his majesty’s customs, without leave from the president 
and council; in contempt of his majesty’s authority in this 
place; for disturbing and obstructing his majesty’s subjects 
in passing from harbor to harbor, and from town to town; 
and for his insolence in making no other answer to any 
question propounded to him, but ‘my name is Walter.’” 
He was sentenced to pay a fine of five pounds, and stand 
committed till it was paid. 

But the new government, having thus shown its deter- 
mination to acknowledge no law nor appointment to be 
valid unless made by themselves, passed an order that the 
acts of trade should be observed in the province, and ap- 
pointed officers to enforce them. 

In executing our purpose of writing the judicial history 
of New Hampshire, it has not before been necessary to 
state that Captain John Mason, by several grants from the 
council of Plymouth, made previous to 1630, acquired a 
good title, as he thought, to all the lands in the province, 
within sixty miles of the sea. The first settlers, in 1623, 
were sent over by him, a large house, called Mason Hall, 
was erected, and a fishing establishment provided, at his 
expense. He died in 1635, and those in whom the title 
vested being for many years minors, but little attention 
was given to the prope rty, although it was occasionally 
visited and the claim kept alive. This claim was contro- 
verted by the settlers, who relied on what they professed to 
consider a better title, derived from the Indians 
through a deed from certain chiefs to John Wheelwright 
and others. This deed bore the date of 1629, and pur- 
ported to convey all the land between the rivers Merrimac 
and Piscataqua, and within about forty miles of the sea 
At this time, and for nearly two hundred years afterwards, 
this deed was believed to be authentic; now, after thorough 





investigation, it is believed to be a forgery. The title of 


the original grantee was, at this period, vested in Robert 
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Tufton Mason, his grandson. He visited the province in 
1680, and made many attempts to persuade those who 
occupied land claimed by him to purchase or hire it; and 
threatened to prosecute them if they did not. ‘This dis- 
quieted the people, the title of every man’s farm being in 
question, and the council, espousing their cause, publishec d 
an order prohibiting him and his adherents from repeating 
such irregular proceedings. The next year he returned to 
England, where, as subsequent events showed, he was 
busy in atte »nding to his concerns in America. 

President Cutt died in 1681, and, in 1682, Edward Cran- 
field, at the solicitation of Mason, was appointed lieuten- 
ant governor of New Hampshire. His commission granted 
him almost despotic power. It authorized him to dissolve 
assemblies, to suspend any member of the council, and to 
appoint judges, justices and other officers by his sole au- 
thority. ‘To induce Cranfield to accept this oflice, Mason 
had assigned to the king one-fifth of the quit rents, to be 
appropriated to the support of the governor; and _ had, 
moreover, mortgaged the whole province to him to secure 
the payment of one hundred and fifty pounds a year for 
twenty years. The people saw to what all this tended, 
and became alarmed. 

At the first meeting of the assembly, a new body of laws 
was enacted, by which a change was made in the mode of 
appointing jurors, which was to be done by the sheriff, 
after the custom in England. 

At the meeting of the assembly, the next year, the presi- 
dent and council proposed a bill for the support of the 
government, but the house refused to pass it, and he dis- 
solved them. ‘This unprecedented act aggravated the 
popular discontent; and one Gove, a member of the dis- 
solved assembly, taking advantage of the excitement, went 
armed from town to town, and endeavored to induce the 
principal men to join in a confederacy to overturn the gov- 
ernment. He was arrested at the head of a company in 
arms, and a special court was commissioned to try him 
and his confederates. ‘The court consisted of Major Rich- 
ard Waldron, judge, and William Vaughan and Thomas 
Daniel, assistants. The jury indicted Gove and eight 
others for high treason. Gove was convicted and received 
sentence of death in the hideous form prescribed by law; 
the others were convicted of being accomplices, were re- 
spited, and afterwards set at liberty. Gove was sent to 
England, and remained there three years, a prisoner in the 
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tower of London. ‘To obtain his discharge, he pleaded 
“a distemper of mind,” and from facts disclosed after the 
trial, there is little doubt that he was partially deranged. 

One of the appointments made by Cranfield was that 
of Mason, he having returned to his province, to be chan- 
cellor. It was not long before he was called on to act in 
that office. Martyn, who was a member of the council, 
and had been treasurer under the former administration, 
was required to account for the fines and forfeitures which 
he had received in his official capacity. His defence was 
that he had paid out all the moneys he had received, by 
order of the president and council; notwithstanding which, 
judgment was rendered against him for seventy-one , pounds 
and costs. And by a decree of the Court of Chancery, 
the members of the late council were ordered to pay their 
proportion of the judgment. ‘This decree was afterwards 
reversed by the king in council. 

On Mason’s return, efforts were made to adjust the dis- 
pute between him and those who had settled on the lands 
he claimed; but all proved abortive. Cranfield, in the 
meantime, was preparing for the legal contests that were 
approaching. He removed Mason’s adversaries from the 
council, and appointed his friends in their stead. Bare- 
foote, his friend, was made judge, and Sherlock, another 
friend, sheriff. ‘These changes being effected, Mason 
brought suits against the principal men in the several 
towns. That against M: jor Waldron, of Dover, was first 
brought to trial. ‘The major appeare .d in court and chal- 
lenge “d every one of the jury, some of them having taken 
leases of Mason, and all of them living on lands which he 
claimed. ‘The court ordered the usual “oath to be adminis- 
tered to the jurors, to ascertain if they were concerned in 
the lands in question, or interested in the event of the suit. 
Waldron said aloud to the people that his was a leading 
case, and if he were cast they must all become tenants to 
Mason; and that all persons in the province being inter- 
ested, none of them could legally be of the jury. The 
court proceeded with the cause; Waldron made no de- 
fence ; judgment Was given against him; and at the next 
court of sessions he was fined “five pounds for “ mutinous 
and seditious words.” Other suits were then brought to 
trial. No defence was made to any of them. From seven 
to twelve causes were despatched in a day. Executions 
were issued ; but a few only were levied; and Mason could 
not keep possession of the lands recovered, nor sell them ; 
and very soon the former occupants again enjoyed them. 
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At this time the penal laws against non-conformists were 
executed with rigor in England; Cranfield, hoping to gain 
the good will of his masters there, or, perhaps, having a 
nearer object in view, caused an order in council to be 
issued, that after the first of January, 1684, the ministers 
should admit all persons of suitable age and not vicious to 
the Lord’s Supper; and if any person desired that sacra- 
ment to be administered according to the liturgy of the 
church of England, it should be done; and any minister 
refusing so to do, should suffer the penalty of the statutes 
of uniformity. 

There was at this time a Mr. Moody settled over a con- 
gregational church and society in Portsmouth, who, for his 
pl iin and fearless preaching, was peculiarly obnoxious to 
Cranfield. Soon after the order was passed, the governor 
sent him a written message that, on the next Sunday, he, 
with Mason and Hinckes, intended to partake of the Lord’s 
Supper, and required him to administer it to them accord- 
ing to the liturgy. He refused, as they expected; and 
thereupon the attorney general was directed to file, and did 
file, an information against him, before the Court of Ses- 
sions, “for refusing ‘to administer the sacrament of the 
Lord’s Supper according to the manner and form set forth 
in the book of common prayer; and for obstinately and 
wilfully using some other form than is ordained by ‘law. 
Moody pleade d,in his defence, that the statutes of uni- 
formity were not intended for these plantations, and not in 
force here; that he was not episcopally ordained, as the 
statutes required, and was not, therefore, such a minister 
as the statutes contemplated ; that he did not receive his 
maintenance by virtue of their provisions; and that the 
requisition was in violation of that freedom of conscience 
which was secured to all Protestants, in the governor’s 
commission. Four of the six justices were at first for 
acquitting him; but the matter being adjourned to the 
next day, Cranfield found means, before morning, to gain 
two of them, and Moody was convicted, and sentenced to 
six months imprisonment. ‘I'he two who persisted in their 
opinion were soon after removed from all their offices. 
The week next after this trial, Cranfield, in a profane bra- 
vado, sent word to Seaborn Cotton, minister of Hampton, 
that, “ when he had prepared his soul, he would come and 
demand the sacrament of him, as he had done at Ports- 
mouth ;” upon which Cotton withdrew to Boston. 

For several years no incident occurred in the province 
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| worthy and proper to be recorded in its judicial history. 
Compl: 1int was made to the king of Cranfield’s conduct, 
who was mildly censured, but obtained leave of absence, 
and on his arrival in England was appointed governor of 
Barbadoes. On his departure, Barefoote, who had been 
appointed lieutenant governor, succeeded him. It is re- 
iy lated that, during his brief administration, he suffered some 
of the executions in favor of Mason to be extended, and 
some of the defendants to be imprisoned. Often when an 
attempt to levy was made, the sheriff was resisted, and 
those who resisted were proceeded against as rioters. An 
attempt, made at Dover, to arrest rioters, while the people 
were assembled for divine service, caused an uproar in the 
congregation, and a young heroine distinguished herself by 
knocking down one of the oflicers with her bible. 

Bare foot was superseded by the appointment, in 1686, of 
Joseph Dudley, as President of New E ngl =_ and Dudley 
Was superse ded, in December of the same year, by the 
appointment of Sir Edmund Andros, as captain general 
and governor in chief of all New England. He, it seems, 
established a superior court over the whole territory ; for 
Belknap states that, in 1688, Dudley, as chief justice of 
such court, granted a writ of certiorari to the late judges 
of New Hampshire, for the removal to his court of Mason’s 
actions against Waldron, and many others, which, how- 
ever, was prevented by the sudden death of Mason. 

In 1691, Andros having been driven from the country, and 
his appointment having become void by the abdication of 
King James, Samuel Allen, who had purchased of Mason’s 
heirs all his title to lands in the province, was appointed 
governor; and he was superseded by the appointment, as 
governor over New York, Massachusetts and New Hamp- 
shire, of the earl of Bellamont, who arrived in this province 
in July, 1699. In the next month after his arrival, an act 
was passed by the assembly establishing courts of justice 
within the province. As this is the earliest act on the sub- 
ject which has come down to us, it may be proper to state 
its provisions. It gave to justices of the peace jurisdiction 
of actions of debt and trespass wherein the title to real 
estate did not arise to the value of forty shillings, and, to 
the party feeling aggrieved by any decision, the right to 
appeal to the inferior Court of Common Pleas, on giving 
security to the appellee to prosecute his appeal, and pay 
such cost and damages as should be awarded against 
him. 
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The act further provided that there should be held, by 
the justices of the peace within the province, or by so 
many of them as should be limited by the commission to 
make a quorum, four quarterly courts, or general sessions 
of the peace, yearly, on the first 'T'uesd: iys of March, June, 
September r and December, with cognizance of all matters 
and things proper to the jurisdiction of said court, relating 
to the conservation of the peace and punishment of offend- 
ers, the sessions of the said court to continue two days 
and no longer. 

The act also established an Inferior Court of Common 
Pleas, to consist of four justices to be appointed and “com- 
missionated” by the governor, and to have jurisdiction of 
all matters and causes not exceeding the sum or value of 
twenty pounds, where title to land should not come in 
question, the sessions of this court to begin on the Thurs- 
days next after the rising of the court of quarter sessions; 
and it gave to the party feeling aggrieved at any decision 
of this court the right of appeal to the next Superior Court 
of Judicature, on giving security to prosecute his appeal, 
and pay such costs and damages as should be awarded 
against him. 

A Superior Court of Judicature was also established, to 
consist of one chief justice and three other justices, to be 
appointed and “commissionated” by the governor, and to 
have cognizance of all pleas and causes, as well civil (not 
under the value of twenty pounds, except where the title 
of land is concerned) as criminal, as fully and amply as 
the Courts of King’s Bench, Common Pleas and Exche- 
quer in England have or ought to have. A right of appeal 
to the governor and council was allowed w here the value 
appeale d for should exceed one hundred pounds sterling, 
and security should be given as in other cases. A right of 
review was also given, provided that the matter in differ- 
ence exceeded the sum or value of three hundred pounds 
sterling, and that security was given as before required. 

A statute, passed two years afterwards, directs that all 
actions at common law, above forty shillings value, and all 
founded on titles to land, shall be first brought to the Infe- 
rior Court of Common Pleas, and that the party feeling 
aggrieved shall have a right to appeal to the Superior 
Court of Judicature. 

In pursuance of the first mentioned act, John Hinckes 
was appointed chief justice of the Superior Court, and 
Peter Coffin, John Gerrish and John Plaisted, assistants ; 
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Richard Waldron was appointed chief justice of the Infe- 
rior Court, and Henry Dow, Theodore Atkinson and John 
Woodman, assistants. 

It is not known that either of these judges were educated 
lawyers; probably none of them were. Hinckes had often 
been a inember of the council, and was once, at least, presi- 
dent of that body, and acted as governor. In 1692, several 
members of the assembly having refused to take the oath, 
by swearing on the Bible, a practice then first introduced, 
the coune "y passed an order that “to such of the asse mbly 
as have so refused, the oath be administered, by lifting up 
of the hands, conside ‘ring the present troubles and circum- 
cumstances of affairs.” Hinckes entered his dissent from 
this order, and being one of the commissioners appointed 
to administer the oaths, he refused to act. Hutchinson, in 
his History of Massachusetts, says: “Swearing by the 
book, which had never been practised, was now (under 
Andros) introduced; and such as scrupled it were fined 
and imprisoned.” 

The new government and the new courts were consti- 
tuted of men who favored the people. Allen, therefore, 
had nothing to rely upon but the legality of the title he 
had purchased, and the favor, or at least the impartiality, 
of the king and his council. Confident, probably, of the 
soundness of his title, he determined to appeal again to 
the courts. But during the suspension of all government, 
in 1689, after Andros was driven from the country, and 
before his successor was appointed, the records of the court 
were forcibly taken from the clerk, by one Pickering, a 
lawyer, at the head of a body of armed men, and con- 
cealed. ‘wo or three years afterwards, Pickering was 
arrested, by process from the lieutenant governor, who re- 
quired him to produce them, and on his refusal committed 
him to prison. After remaining a while in prison, he sub- 
mitted, and delivered the records to the secretary. On 
inspecting the ‘m, it was found that twenty-four leaves 
were missing, in which, it was supposed, the judgments 
obtained by Mason were recorded. Allen was therefore 
compelled to commence suits de novo. As Mason’s first 
suit was against Waldron, the father, Allen’s first suit was 
against Waldron, the son. In this case, judgment was 
rendered against the plaintifl, and he appealed to the king 
in council; but the court, following the example of the 
highest court in Mz assachuse tts, denied his right to appeal. 
The king, however, on petition, granted him the right; and 
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in a letter from the lords of trade and plantations to Gov- 
ernor Bellamont, he was instructed “to watch carefully, in 
all his governments, against this declining to admit ap- 
peals,” and was informed that “the independency they 
thirst after is now so notorious” that the ministry intend 
to reunite the right of governing the colonies to the crown. 

In the meantime (1702), King William died, and Queen 
Anne ascended the throne. In the same year, the cause 
came on to be heard before the queen in council; and, 
being heard, the judgment in favor of Waldron was af- 
firmed, on the ground that Allen had produced no proof 
that Mason had ever been legally in possession; but Allen 
was authorized to commence the suit again de novo, and 
the council ordered that, if any doubt as to the law should 
arise at the future trial, the jury should return a special 
verdict, stating all the facts of the case. 

Jt is pertinent to the subject of this essay to state that 
John Usher, the son-in-law of Allen, being, in 1703, ap- 
pointed lieutenant governor of the province, was strictly 
enjoined, in his commission, “not to interfere in the ap- 
pointment of judges, or juries, or otherwise, in matters 
relating to the disputes between Allen and the inhabit- 
ants. 

Soon after the before mentioned order of the council 
was made, Allen died, but his son obtained permission to 
bring a new suit, and the same directions were given, as 
before, in regard to a special verdict. In 1706, the new 
action was brought by Allen in the Inferior Court of Com- 
mon Pleas, and judgment being there rendered against 
him, he appealed to the Superior Court. In this court 
much testimony was produced by both parties, questions 
of law were raised, and a motion made that the jury should 
render a special verdict. ‘This motion was resisted, on the 
ground that a jury could not find such a verdict if they 
had no doubt of the law or the facts, nor was it consistent 
with the privileges of Englishmen that a jury should be 
compelled to find specially. Before the jury retired for 
deliberation, the royal directions in regard to a special 
verdict were made known to them. ‘The jury found a 
general verdict for Waldron. ‘The court sent them out 
again, with the charge, “ You are further to consider this 
case, and observe her majesty’s directions to find specially, 
and your oaths.’ ‘They returned, a second time, with the 
same verdict. ‘The court thereupon rendered judgment for 
the defendant. Allen appealed to her majesty in council, 
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and the appeal was allowed; but he died before the hear- 
ing, and his heirs, being minors, prosecuted the action no 
further. 

But the sad history of this litigated claim does not end 
here. When Robert Tufton Mason, devisee of the original 
grantee, sold the granted land to Allen, in 1691, the bar- 
gain was made in England. The land being entailed, it 
was necessary “to dock the entail,” which was done in 
that country. To make this proceeding valid, it was essen- 
tial that the land should lie within the jurisdiction of the 
court in which it Was prosecuted. In this process, it was 
described as lying “in New Hampshire in the parish of 
Greenwich,” —a fiction often used in English processes 
and conveyances, when describing land in the colonies. It 
took its rise e carly, most of the royal grants having, for the 
habendum clause, “to have and to hold the same as of our 
manor of Greenwich.” On this clause was founded the 
famous argument, urged with much seriousness by a legal 
member of parliament, before our revolution, to silence the 
clamor here for being taxed without being represented, that 
the colonies were in fact represented by the member from 
Greenwich. ‘The thought came into the mind of some 
American lawyer that this English fiction would not pre- 
vail over New Hampshire law,—and that, in fact, the 
entail was not docked, but that the heirs of Mason had the 
same rights and title as before. 

But who and where was the heir of Mason? He was 
found in Boston, but died soon after the circumstance was 

made known to him. But he left a son, a great-grandson 
of his distinguished progenitor, who had just finished his 
apprenticeship to a mechanical employment. After con- 
sulting counsel, and obtaining proof of his descent, he, for 
five hundred pounds currency, released to the General 
Court of Massachusetts his claim to a portion of the grant 
(twenty-three thousand six hundred and seventy-five acres), 
which the running of a new line between the provinces 
had cut off from the towns of Salisbury, Amesbury, Ha- 
verhill, Methuen and Dracut. He docked the entail 
New Hampshire; and having leng before offered the resi- 
due, three millions of acres, more or less, to the assembly 
of that province, for one thousand pounds currency, and 
received no answer, he gave notice that he should wait no 
longer, and should take continued silence for a refusal. 
Afte r waiting nearly a year, he, in January, 1746, sold and 
conveyed the land to twelve wealthy and distinguished 
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men, living in and near Portsmouth, for one thousand five 
hundred pounds currency. This enraged the people, who 
had expecte ‘d that the assembly would purchase the land, 
and as it would be paid for by their money, that it would 
be granted to inhabitants only ; ; but the purchasers, who 
anticipated such censure, had taken care to file in the re- 
corder’s office a deed of quitclaim to all the towns, seven- 
teen in number, which had been settled or granted; and 
the ferment soon subsided. 

But even here was not the end of all trouble. The 
grant to Mason describes an extent of sixty miles from the 
sea, on each side of the province, and a line to cross over 
from the end of one of these lines to the end of the other. 
The “ Masonian Proprietors” contended that this cross line 
should be a curve, because no other line would preserve a 
distance of sixty miles from the sea. No objection being 
made by any one having a right to object, a curve line was 
run; but the surveyors, says Belknap, “on running, first 
from the southern, and then from the eastern bound: ry, to 
the river Pemigewassett, could not make the two lines 
meet. Controversies were thus engendered between the 
grantees of crown lands and those of the Masonians, which 
subsisted for many years.” Aged lawyers lately living 
were accustomed to speak of the rich harvests which their 
predecessors reaped from this litigation. 

Having followed the Masonian conflict to its termina- 
tion, we will now return and gather up what we have left 
behind us in our progress. 

In 1708, William Vaughan, of Portsmouth, was ap- 
pointed chief justice of the Superior Court, in the place of 
John Hinckes, whose appointment, in 1699, has been be- 
fore mentioned. ‘That he had what would be now consid- 
ered indispensable qualifications for that office, is not 
known. He had been a member of the council, an agent 
of the province in England, and a major in the militia, 
then an important office, as Indian wars were frequent. 

In 1716, John Plaisted, of Portsmouth, was bie 
to the same office, which he held but one yee Of his 
pursuits or character no account has been ree d. 

His successor was Samuel Penhallow, also of Ports- 
mouth. Adams, in his Annals, thus speaks of him, when 
recording his death, which occurred in 1726: “ He was 
born at St. Mabon, in England, in 1665. Being bred a 
Puritan, he came to this country with the Rev. Charles 
Morton, who was silenced for non-conformity, in the year 
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1686° Mr. Penhallow’s intention was to devote himself to 
the” ministry; but finding affairs in this country in a more 
unsettled state than he expected, he removed to this town, 
and engaged in _ He married a daughter of the late 
President Cutt, and in her right inherited a large estate, 
to which, by his ve Ser and success in business, he made 
great additions. He held many important offices in the 
government; was, by his majesty’s mandamus, a member 
of the council; was successively appointed recorder of 
deeds, a judge of the Superior Court, and afterwards chief 
justice of the same court, and treasurer of the province. 
Possessed of a strong mind, cultivated by education and 
influenced by religion, he performed the ‘duties of these 
oflices with integrity. He wrote a narrative of the Indian 
wars, in which the sufferings of the inhabitants, of early 
times, are related with accuracy. He was naturally of a 
warm and sanguine disposition; his firmness had the ap- 
pearance of obstinacy; rigid in his principles, he was 
unwilling to make suitable allowances for those who dif- 
fered from him in sentiment.” 

Penhallow was succeeded by Henry Sherburne, of Ports- 
mouth, of whom no information has been transmitted. 

After 1744, when Sherburne ceased to hold the oflice of 
chief justice, Ellis Huske and George Jaflrey were succes- 
sively appointed to fill it; but in what order or in what 
years, we are not able to say. Of Huske little more is 
known than that he was often a member of the council. 
Jaflrey was graduated at Harvard College, in 1702; was 
afterwards e ngaged i in trade; was appointed a member of 
the council in 1716, and retained that oflice, as well as 
that of chief justice, until his death, in 1749. He beld 
also the office of treasurer of the province. 

Theodore Atkinson, the son of a man of that name 
before mentioned, was appointed chief justice in 1754, and 
held the office until the royal authority became extinct in 
the province. He was educated at Harvard College, and 
was graduated in 1718. In 1720, he was appointed clerk 
of the Court of Common Pleas, which office he held sev- 
eral years, and during that time made himself acquainted 
with the forms of legal proceedings, and was afterwards 
admitted to practice as an attorney at law. Before he was 
thirty years of age, he was sent to Canada as one of the 
cominissioners to procure the release of the prisoners, and 
to remonstrate with the governor of that province against 
his exciting the Indians to war. For many years, he had 
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the command of the first regiment of militia in the prov 
ince, and was several times called into active service. He 
held the office of collector of the customs and sheriff of 
the province. In 1734, he was admitted to a seat in the 
council, and in 1741 was appointed provincial secretary. 
He was one of the delegates to the congress held at Albany, 
in 1754. He was a person of intelligence and lively imag- 
ination, and was remarkably fond of wit and repartee. 
He died in 1779, aged 82. By his last will, he gave two 
hundred pounds sterling to the Episcopal church, in Ports- 
mouth, to be expended in bread, and distributed, on Sun- 
day, to the poor of the parish.” 

The justices of the Superior Court, appointed after 1699, 
and before the revolution, were Mark Hunting, Thomas 
Packer, Benjamin Gambling, Jotham Odiorne, Leverett 
Hubbard and William Parker, all of Portsmouth; Nathan- 
iel Weare, of Hampton; Nicholas Gilman and Samuel 
Gilman, of Exeter; ‘Thomas Wallingford, of Somersworth; 
Mesheck Weare, of Hampton Falls; and Joseph Blanch- 
ard, of Dunstable, now Nashua. 

Wallingford, in early life, was in indigent circumstances, 
and depe ndent on manual labor for his support ; but by in- 
dustry and economy rose to opulence. He engaged in 
trade, and was very successful. He invested his gains and 
savings in valuable real estate in Portsmouth, and being 
one of the twelve purchasers of Mason’s patent, became 
the owner of many thousands of acres of land in various 
parts of the province. 

Weare was graduated at Harvard College in 1735, and 
commenced the study of theology; but was soon called to 
the performance of civil and political duties. He was 
appointed justice of the Superior Court in 1747; was 
chosen speaker of the house of representatives, in 1752; 
was appointed a delegate to the congress at Albany in 
1754; chief justice and president of the state on the 
chi inge of government, in 1776; and held both offices, the 
latter by annual election, until 1752. But few men have 
continued, for so long a time, in public life, or performed 
so arduous duties in such troublesome times. “ He was 
not,” says Belknap the historian, “a person of an original 
inventive genius, but had a clear discernment, extensive 
knowledge, accurate judgment, calm temper, a modest 
de :portment, and upright and benevolent heart, and a habit 
of prudence and diligence in performing the various duties 
of public and private life. He did not enrich himself by 
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his public employment, but was one of those good men, 
“who dared to love their country and be poor.” 

Hubbard was a native of Rhode Island, was educated 
at Harvard College, and graduated in 1742. He studied 
law in his native State, removed to Portsmouth about the 
year 1750, and was soon after appointed controller of the 
customs. He was never eminent as a lawyer, but was 
appointed a justice of the Superior Court in 1765, and did 
not excel as a judge. He often indulged himself in bold 
flights of imagination, and sometimes displayed singular 
eccentricity of conduct. It is related that, no part being 
assigned him in the commencement services, he took a 
conspicuous seat in the gallery, and at what he thought a 
proper time, addressed to the president a violent paler 
in Latin; and that, when addressing a jury, then trying 
suit for five hundred acres of land, he observed that the 
cause had been managed in a masterly manner, especially 
by the young ge ‘atleman who appes ared for the pli intiff, 
and that he should be willing to give the whole land, even 
if covered with money, to be able to argue a cause as 
well; “but I check myself in the thought, for it appears to 
me like the impious wish of — Magus to purchase the 
Holy Spirit with money.” He was very benevolent in his 
disposition and courteous in his de ~portment. When the 
State constitution went into operation in 1784, he was not 
reappointed, which left him in very straitened circumstances, 
and his mind became in some measure deranged, a few 
years before his death. 

Parker received his education in one of the public 
schools of Portsmouth, and at the age of fifteen became 
an apprentice to his father, who was a tanner. Soon after 
he arrived at the age of twenty-one, he relinquished that 
business and was e mploye das a teacher. In his leisure 
hours he pursued the study of the law, and was admitted 
to the bar in 1732. He was esteemed a well read and 
accurate lawyer, and while at the bar, was consulted, and 
his advice relied on, in the most important cases which 
came before the courts. At an early period of his profes- 
sional life, he was appointed register of probate and surro- 
gate judge of admiralty; and, in 1771, was appointed a 
justice of the Superior Court. He held these offices till 
the commencement of the revolution, when, adhering to 
the royal authority, he was compelled to re linquish them. 
His studies were not confined entire ly to the law; he gave 
much of his attention to classical literature and the belle s 
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lettres, and in 1763, Harvard University conferred on him 
the degree of Master of Arts, for his literary merits, which 
were enumerated in his diploma. 

We have not been able to find any account of the com- 
pensation of the judges before the year 1773. ‘The stat- 
utes, from the year 1699 onward, are silent on the subject, 
except those which prescribe the fees to be paid to all public 
oflicers. By an act passed in 1768, the justices of the 
Superior Court were allowed sixteen shillings for the entry 
of every action, petition and complaint; two shillings for 
taking special bail; two shillings for granting an appeal, 
&c. There is appended to Belknap’s history a table show- 
ing the compensation received by all public oflicers for the 
year 1773. That states the salary of the justices of the 
Superior Court, “annually voted by the assembly,” at sixty 
pounds, and the amount of fees received at about twenty- 
four pounds,— eighty-four pounds in all. This was two 
years after the province was divided into counties. 

We are not able to say much of the members of the 
New Hampshire bar, before the commencement of the 
Revolution. Those whose names we have met with in 
our investigations, besides those mentioned in the notices 
of the judges, are John Pickering, Charles Story, James 
Meinzies, John Valentine, Matthew Livermore and Wise- 
man Claggett. 

The first time we hear of Captain John Pickering, as a 
lawyer, was in 1689, when he, at the head of a body of 
armed men, seized, carried away and concealed the records 
of the province. We have seen no motive stated or con- 
jectured by which he was impelled to commit that act. 
We hear of him again as counsel for the defendant in the 
suit, Allen against Waldron. He probably adopted the 
profession without any preparation for it, and at that time 
constituted the whole of it. 

Charles Story came from England to this country in 
1696-7, having received the appointment of judge of the 
admiralty for the province. He produced his commission 
before the council, which was read, and approved, and 
ordered to be recorded. On the same day he was appoint- 
ed, by the council, their clerk, and secretary of the prov- 
ince. He took the necessary oaths, and the province 
records and files were committed to his care. As he did 
not attend the next meeting of the council, they ordered a 
boat to be immediately sent for him, to Neweastle. He 
attended the next day, and the president reprimanded him 
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for his neglect. He answered “with lofty indecent car- 
riage towards the council,” and said he was cautioned 
against acting in those offices ; but refused to say by whom. 
The constable was ordered to take him into custody; and 
a warrant was issued, directed to the sheriff and Captain 
John Pickering, requiring them to search for and seize the 
records and files, and bring them to the president and 
council. Ina short time they obtained possession of them, 
and Story was immediately dismissed. He is afterwards 
mentioned as counsel for Waldron. 

James Meinzies and John Valentine are mentioned only 
as counsel for Allen, in his suit against Waldron. It does 
not appear that they resided in the province. 

Matthew Livermore was born in Watertown, in Massa- 
chusetts, was educated at Harvard College, was employed 
by the selectmen of Portsmouth, on the recommendation 
of the faculty, to teach a grammar school in that town, 
and entered on his duties in 1724. While teaching, he 
devoted, according to agreement between him and the se- 
lectmen, a portion of his time to the study of the law ; and, 
in 1731, was admitted to the bar. At that time, says Mr. 
Adams, there was no regularly educated lawyer in the town ; 
and soon after Governor Belcher appointed him attorney 
general for the province, and advocate for the king in the 
courts of admiralty. ‘The latter oflice was very lucrative, 
and Mr. Livermore refused to accept the former, unless 
appointed to the latter also. His sensibility was much 
excited, when, in the course of his official duties, he was 
instrumental in procuring the capital punishment of any of 
his fellow-creatures; and during his continuance in office, 
he was three times called to the discharge of this painful 
task. He was correct in his practice, and faithful to his 
clients. He regarded the profession as honorable and use- 
ful, but more exposed than many others to powerful 
seductions from the paths of moral rectitude. 

Wiseman Claggett was born in England, in 1721, and 
received a liberal education in that country. He then en- 
tered the Inns of Court, and was admitted a barrister in 
the king's bench. He then settled in Antigua, where he 
was cordially received by the principal inhabitants of the 
island, and particularly by a gentleman of fortune, who, 
to induce him to remain, settled on him a handsome an- 
nuity for life. He was appointed a notary public, and 
secretary of the island, and remained there until the death 
of his generous patron, when he removed to New Hamp- 
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shire, and settled in Portsmouth. He took a very early 
and decided part in opposition to the oppressive acts of 
the British parliament, at a time when a considerable por- 
tion of his property was within the control of the gov- 
ernment; and it is recorded that, in 1766, having been 
appointed a justice of the peace, he, at an assemblage of 
the “Sons of Liberty,” administered the oath to Mr. Me- 
serve, Who had been appointed stamp distributor, that he 
would neither directly nor indirectly attempt to execute 
that office. In 1767, he received the’ appointment of king’s 
attorney-general for the province. In the performance “of 
his duties as a magistrate, he was notorious for his strict- 
ness and severity. ‘The threat, “I'll Claggett you,’ was 
more terrifying to a rogue than the stocks. Previous to 
the Revolution, he removed to Litchfield, on the banks of 
the Merrimac, where he had purchased a valuable estate, 
and often represented that town in the general court. He 
was for Some time a member of the committee of safety, 
and was instrumental in framing the temporary form of 
government, in June, 1776, which was the first adopted in 
the colonies. Under this government the office of solicitor 
general was created, and Mr. Claggett was appointed to 
fill it. In addition to his legal attainments, he had a great 
flow of wit and much general information, which made 
him an agreeable companion. He was also distinguished 
for his classical knowledge, wrote the Latin language with 
ease and elegance, and spoke it with fluency. He died at 
Litchfield in 1784, at the age of 64. 

We ought not to close this sketch without stating that, 
for several years before 1770, great complaint was m: de 
by the inh: ibitants of towns remote from Portsmouth, and 
especially on and near Connecticut river, of the many and 
great inconveniences they suflered from being compelled 
to travel to that place to attend court, to put their deeds 
on record, and to perform many of their public duties; and 
that they made strenuous efforts to procure the division‘of 
the province into counties. But the inhabitants of Ports- 
mouth and the adjacent towns suflered no inconvenience; 
they rather enjoyed privileges and advantages from the 
circumstance. ‘They monopolize d the offices 3; they drew 
to themselves a large portion of the trade of the country ; 
they often saw the town full of visitors, who could not 
come and go without leaving money behind them, and 
they pertinaciously resisted these e forts. And, besides, no 
little difficulty was experienced in agreeing on the number 
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of counties to be formed, and on their boundaries. At 
length, in 1770, the assembly passed a law dividing the 
province into five counties, to take effect the next year. 
To these counties the governor, Benning Wentworth, in 
compliment to his great friends in England, gave the 
names of Rockingham, Strafford, Hillsborough, Cheshire 
and Grafton. The five counties since formed have received 
American names. 

At some future time we hope this sketch may be con- 
tinued through a period richer in interesting materials. 
New Hampshire has reason to be proud of the names 
which adorn her judicial history, and of the deference 
yielded to the authority of her tribunals. And those who 
have known the professional and social attainments of a 
bar, whose members have adorned not only her courts but 
those of other States and of the nation, will feel that a 
harvest of valuable history and entertaining anecdote may 
be gathered from her juridical annals. 


Recent American Decisions. 


Supreme Court of Vermont. Chittenden, ss. December 
Term, 1854, 


LapuaMm v. Briaes. 


Pleading — Limitations of suits — Judgment — Constitutional law. 


In debt on the money counts the plaintiff filed a bill of particulars, in which 
he claimed to recover exclusively on a promissory note executed by the 
defendant and a certain partnership, and witnessed. The defendant 
pleaded in different forms several pleas of a former recovery in Massa- 
chusetts. The replication averred that all were founded on the same 
judgment, and gave to all one answer, viz., that this judgment was ob- 
tained by an attachment of property in Massachusetts, without service on 
the defendant or any appearance by him. 

And it was held, 1. That the bill of particulars was not to be regarded as 
a portion of the plaintiff’s declaration for the purposes of the subsequent 
pleadings, but was unly operative in limiting his proof, on trial of the 
issues of fact. 

2. That it would seem the plaintiff could not answer all the pleas by say- 
ing that they were all the same matter set forth in some particular one, 
and then making a good replication to that one, unless the replication 

was good, in form and substance, to all. 
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3. That the statute of limitations was a good defence to the aciion, being 
on the money counts, although the witnessed note was offered in evi- 
dence, the statute protecting only actions on such notes. 

4. That the note being joint, the witness must have been present and 

signed as a witness to the execution of the whole note. 

That the replication was bad, being of matier in pais, and professing 

to contradict the record of the judgment in Massachusetts, for 

By the constitution of the United States the record and judgment in 

Massachusetts must have the same eflect in Vermont as in Massachu- 

setis. 


vu 
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Tuts was an action of debt, upon the common counts 
for money, to which the defendant pleaded a former re- 
covery in the State of Massachusetts, which the plaintiff 
attempted to answer by replying that such judgment was 
obtained by attaching property in the State of Massachu- 
setts, without any service of process upon the defendant, oy 
any appearance by him, in the suit. ‘The particular form of 
the pleadings will appear more fully in the opinion of the 
court. ‘I'he plaintiff filed in court a bill of particulars, in 
which he claimed to recover exclusively upon a promissory 
note, executed by the defendant, and a certain partnership, 
and witnessed, which, by the law of this State, extends 
the term of the statute of limitations to fourteen years, if 
the action is upon the note. ‘There were several pleas of 
a former recovery for the same cause of action, in diflerent 
forms, and the replication averred that these several pleas 
were all founded upon one judgment, and then proceeded 
to give one answer to the whole. 

Reprievp, C. J.— I. We think the bill of particulars, or 
specification of plaintiff's demand, filed in the case, is not to 
be regarded as a portion of his declaration for the purposes 
of the subsequent pleadings. It is only operative in limit- 
ing the plaintiff’s proof on trial of the issues of fact. This 

oint is expressly so decided in Dibble v. Kempshatl, 2 
Hill (N. Y.), 124, and upon the most satisfactory grounds, 
as it seems to us. And if we could in the present case 
regard the specification as a part of the declaration, it 
would seem to show a misjoinder of parties upon the face 
of the declaration, and no excuse for it. 

II. We think the plea of the statute of limitations of 
six years is a sufficient answer to the only count relied 
upon at the trial, that of a general count in debt, for money 
had and received. And when the plaintiff gives a wit- 
nessed note in evidence under such a count, he waives all 
the advantage which he might have in a suit upon the note, 
as to the statute of limitations. It then becomes a claim, 
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or suit, for money had and received merely. And if the de- 
fendant can prove that he was a mere surety, and did not 
have the money, it defeats the recovery upon such a count, 
where the note is relied upon as evidence, although it 
would amount to nothing in defence of a suit upon the 
note. So, too, in regard to the statute of limitations, it is 
made, in terms, to apply to the action, and not to the evi- 
dence. ‘The statute is not, that in all actions where the 
plaintiff, seeks to recover upon a witnessed note, but in all 
“actions upon promissory notes in writing, attested by one 
or more witnesses,” which this surely is not. ‘This 1s now 
an action of debt upon simple contract, and as such, by 
the express terms of the statute, required to be brought 
within six years. By § 17, c. 23, Comp. Stat., the right of 
review is taken away “ in any suit brought by a sherifl, &c., 
on any receipt or writing obligatory,” for property attached, 
and it has always been held, that, if the sheriff bring trover 
for the property, and do not count upon the writing, the 
case is reviewable. 

Ill. The specification, too, shows a joint note of Lap- 
ham & Co. and Benjamin Briggs, and to be so witnessed 
as to come within the statute allowing an action to be 
brought within fourteen years, the witness, if there be but 
one, must have been present, and signed as a witness to 
the execution of the whole note. The finding of the facts 
stated in the second bill of exceptions does not, therefore, 
meet the issue. ‘The issue, too, on this declaration, was 
immaterial, and it would possibly have been the duty of 
the court, when they tried the issue of fact, to have given 
judgment for defendant, notwithstanding their finding, but 
this has been questioned where the court find for the plain- 
tiff on the proof, and there is no express admission on the 
record of the plaintiff's having no good cause of action. 
The point is in doubt on the authorithe ss. French v. Sleele, 
14 Verm. 479. Perhaps it should be treated as a mistrial. 
But as the pleading stood upon the facts found, the issue 
was in eflect found for the defendant. But even in such a 
case, we should accord a venire de novo and a repleader, if 
the party desire it. 

IV. In strictness, the plaintiff probably cannot answer the 
defendant’s pleas by saying they are all the same matter, 
set forth in some pi articular one, and then making a good 
replication to that one, unless the replication is in form and 
substance good, as to all the pleas. ‘The same rule, mutatis 
mutandis, applies to the answer to several counts in a dec- 
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laration. But this goes only to the form of the replica- 
tion to the second plea of a former recovery. 

V. The replication to the pleas of the former recovery, 
upon the same cause of action, is apparently bad. A 
plea of a former recovery by domestic judgment, ordi- 
narily need not allege notice to the defendant in the 
suit. But here it is the plaintiff in the suit in Massachu- 
setts who is attempting to get rid of its eflect, and the 
defendant who is insisting upon it as a merger. It is 
pleaded, as a judgment recovered, upon notice to the defend- 
ant, according to the law of Massachusetts, and that this 
appears of record. ‘The replication is altogether of matters 
in pais, and professes to contradict the record, as set forth 
in the plea, which, as it is not denied, must be regarded as 
the correct description of the record. And in thus attempt- 
ing to contradict the record by matter in pats, which must, 
of course, if admissible, and denied, be referred to the jury 
for trial, it seems to us the replication is faulty. We do 
not regard the decisions of the State courts, as to the 
eflect of the judgments of the several State courts, as alto- 
gether reconcilable, either with themselves or those of the 
national tribunal. Nor do we propose to discuss them, 
except incidentally, regarding the decisions of the United 
States Supreme Court as of paramount authority upon 
this subject. 

But upon general principles, if the matter were res inte- 
ora, it would seem that the record and the judgment of 
the Massachusetts court must be allowed the same force 
and effect here which they have in the place of their origin, 
The United States constitution provides, that “full faith 
and credit” shall be given to them, which can fairly import 
nothing less, and nothing more, probably, than such faith 
and credit as they are by law entitled to, in the place where 
rendered. And the act of Congress being almost contem- 
poraneous, may fi uirly be regarded as an interpretation and 
exposition of this clause of the constitution. And this 
provide s, in terms, that it “shall have such faith and credit 
given to it, as it has by law or usage in the courts of the 
State from whence taken.” This is too explicit to admit 
of much cavil. Accordingly, in Mills v. Duryee, 7 Cranch, 
481, which is the authoritative exposition of the subject by 
the court of last resort, it is distinctly declared that nil 
debet is no proper plea; that the record is that of a judg- 
ment between the parties, and the proper plea is nul tiel 
record. And in Hampton v. McConnell, 3 Wheat. 234, 
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Chief Justice Marsua.t says, “that the judgment of a 
State court should have the same credit, validity and effect 
in every‘other court in the United States which it had in thi 
State where it was pronounced, and that whatever pleas 
would be good to a suit thereon in such State, and none 
others, could be pleaded in any other court in the United 
States.” ‘This is declared to be the doctrine of the case of 
Mills v. Duryee, and the court do not seem inclined to 
debate the matter further. ‘Thus the matter still remains 
in the national tribunals. And unless we are prepared to 
carry the question of State rights to the embarrassing 
length claimed in some recent cases, and demand a co- 
ordinate power in the State courts to put their own con- 
struction upon the several provisions in the United States 
constitution, without regard to the decisions of the national 
tribunal of last resort, this would seem to be an end of 
controversy. 

[ know the principle of submitting the authoritative 
exposition of the United States constitution to the national 
tribunals is one which theoretically might lead to abuse 
and injustice to the rights of the States. And the same 
thing is true of all authority committed to any earthly tri- 
bunal. It is supposable that the State courts may adopt 
such rules of construction of the power of the State 
legislatures as to infringe seriously upon personal liberty. 
But there is no peaceable, law-abiding reme dy. The thing 
must, in the nature of things, be submitted to, in order to 
subsist in the political and social state, and is not ordina- 
rily attended with any serious practical evils. We have, to 
combat such possible abuses, the freedom of public opin- 
ion, the freedom of speech, and the press, the right of 
suffrage, and the general power of correcting abuses by 
legislation, and the alteration of the fundamental law of 
the State. And all these failing, there remains the last 
resort,— those reserved rights of forcible resistance to ty- 
ranny and misrule and administrative abuse, which, how- 
ever horrid the spectacle may be to contemplate, are 
undoubtedly a necessary check upon the boldness and 
usurpations of those who exercise authority in free gov- 
ernments, as well as in more arbitrary ones. 

And if it is the theory of our political organization that 
the delegated national functions are first to be measured 
out by the national tribunals, and that there is no other 
mode of determining their limits, those refinements and 
evasions which many of the State courts have attempted, 
in order to exempt certain classes of judgments in the 
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courts of the other States from the dominion of the rule 
laid down in Mills v. Duryee can avail nothing, and it 
would be of little moment to discuss them here. 

It may, perhaps, be admitted, that a judgment presup- 
poses two parties, within the jurisdiction of the court, 
giving such a judgment. But by the United States con- 
stitution and statute, and the decisions of the national 
courts, the question of the jurisdiction of the State court is 
conclusively determined by the record of the State court 
construed according to the law of that State. To apply 
any other rule to the subject, is virtually to claim a co- 
ordinate power, in the State courts, eac ‘+h to determine for 
itself what foree it will allow to the records and judicial 
proceedings of other States. And this has never been 
claimed, in terms, although some of the decisions of the 
State courts, made since those above referred to in the 
United States Supreme Court, seem to proceed upon some 
such ground as to all eases where the defendant is not 
served with process within the State, or does not appear in 
the case. But this, it seems to me, is putting that class of 
judgments upon the same ground we do foreign judgments, 
and that we have no sullicient warrant for so doing, if we 
profess to follow the United States constitution and laws, 
but that upon this latter view we are bound to treat every 
record from another State as a record here, having the 
same force and effect it does by law in the State where 
made, not only as to questions affecting the merits, but 
those only going to jurisdiction. I do not find that this 
very question has been determined in this State, or in the 
United States Supreme Court. But in the opinion of 
Prentiss, J., in Ldocie v. Wright, 2 Verm. 269, it seems to 
be implied that the decisions of the United States Supreme 
Court, if followed, make the record of all judgments in 
other States the same as those of this State, in the words 
of the learned judge, that “the principle asserted seems 
to cover the whole ground.” And the decisions of the State 
courts which have attempted to exclude that class of cases 
where there was no appearance of defendant, or service of 
process upon his person within the State, from the opera- 
tion of the rules, are referred to by Prentiss, J., as having 
apparently departed from the obvious import of the United 
States Supreme Court decisions upon the subject. 

And the later decisions of this court certainly seem to 
assume a similar ground, although the very point is not de- 
termined. ‘The case of Boston India Rubber Co. v. Hoit, 14 
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Verm. 92, settles the question, that the judgment of a State 
court is a record, and that assumpsit will not lie upon it. 
And that seems to be the question here, in a different form, 
For if this judgment is no merger of the note, assumpsit will 
still lie upon the note, and by parity of reasoning should 
lie upon the judgment, as upon a foreign judgment, leaving 
the defendant the opportunity to defend upon the merits. 
In Newcomb v. Peck, 17 Verm. 309, Witutams, C. J., says: 


“ The record does not derive its eflicacy from the fact of 


notice to the parties, but from its being the judgment of a 
court of record.” In Dimick v. Brooks, 21 Verm. 569, it is 


held, that such a record is to be judged of by the law of 


the State where rendered, and that it cannot be affected by 
averments in pais; and the averments in this replication 
seem to be altogether of this character,and not to vouch 
the law of Massachusetts as the basis of their force and 
effect. It is well settled, that to defeat the judgment of 
our own courts on the ground of want of jurisdiction, the 
defect must appear upon the face of the record, and 
yet it may be pleaded. Whitney v. Bowen, 11 Verm. 250. 
‘And the defence might probably be made by craving oyer 
of the judgme nt, setting it forth upon the record, and then 
demurring, in the case of any domestic judgment, as this 
judgment is. But that is not the course in the case of a 
foreign judgme nt, which is not estimated by the court, 
upon inspe ction, but m: ay even be contradicted by plea, 
which is not competent in the case of a domestic judg- 
ment. 

It would seem to follow, that unless the law of Massa- 
chusetts is different from that of this State, the plaintiff, to 
escape from the effect of this judgment, must show a want 
of jurisdiction upon the face of the record, according to 


the law of Massachusetts. This will certainly be so, if 


the constitution and the act of Congress are to be regarded, 
and it is very much the tendency of recent decisions to 
regard them, which I should sure ly not incline to gainsay 
or contradict. It is true, no doubt, by the law of this 
State, and probably of Massachusetts and most of the 
other States, and perhaps upon general principles, that if 
this judgment was rendered, by default, and without notice 
in fact or the appearance of any one on his behalf, and this 
appears upon the record, defendant may still be allowed to 
urge any matter of defence which would have availed him 
in the original suit. But that this renders the judgment a 
nullity is certainly a remarkable instance of inconsequential 
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assumption. And especially to allow the plaintiff, who 
took the proceedings in Massachusetts, and who has no 
reason to complain that he did not proceed understand- 
ingly, to treat them as of no force, or any less force than 
that which the law of Massachusetts, where he voluntarily 
instituted them, attaches to them, would certainly be 
equally at variance with reason and precedent. 

Bat if the record is wrongly made up in Massachu- 
setts, so as to embarrass the defendant in his defence, or if 
the law of that State gives a greater “effect” to the pro- 
ceeding, such as it appears, than is just or reasonable, it 
could scarcely be regarded as less than an evasion of the 
acknowledged inte rpretation of the United States consti- 
stitution to attempt to give any redress in the courts of 
this State. The proper remedy is obviously in the court 
where the judgment was rendered. 

Judgment reversed, and plaintiff allowed to amend upon 


the usual terms. 


Wituson v. AitNA INsuRANcE Company. 


Insurance — Contract to sue within a limited time. 


A stipulation in a policy of insurance that no action shall be sustainable 
unless commenced within twelve months after the loss, is binding, and 
bars a suit commenced after twelve months, after the failure of one on 
the same cause of action commenced prior to that time. 


Tuis was an action on a policy of insurance against 
loss by fire, containing a clause “that no suit or action 
against said company for the recovery of any claim upon, 
unde ‘r, or by virtue of this policy ‘shall be sustainable 
in any court of law or chancery, unless such suit or action 
shall be commenced within the term of twelve months next 
after any loss or damage shall occur,” and a further pro- 
vision that if any suit shall be so commenced, the lapse of 
time shall be held to be conclusive evidence against the 

validity of the claim. 

Repririp, C. J.— No question seems to be made in the 
argument, that such contracts, in regard to the time within 
which the action shall be brought,are binding. Indeed, we 
do not well see how any could be made. It is clear that 
the parties might have agreed no action should be brought 
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until after any given time, say one, five or fifty years, and 
they would be bound by the limitation. And it is difficult 
to see how this diflers in principle from such a limitation. 
It is but a limitation as to the time within which an action 
may be brought, and whether you exclude the first year 
and include all time after, or include the first year ‘and 
exclude all after time, it seems impossible to find any dif- 
ference in the principle of the contract or its legal policy 

Contracts of assurance are construed with great strict- 
ness by courts, and justly so. It is well settled, that the 
assured is bound to the strict truth of all representations, 
and the slightest breach of good faith or warranty in re- 
gard to the risk, avoids the polic y- So, too, in case of loss, 
the assured cannot recover, if he fail strictly to comply 
with all the conditions of his policy in regard to the time 
and mode of reporting his loss, or in procuring certificates 
of its being in good faith, or even its amount, where such 
conditions are made explicit prerequisites to the right of 
recovery. We see no possible reason why this condition 
should not be equally binding. 

And this stipulation is too explicit to allow of any es- 
cape from its import by construction. It is not that an 
action shall be commenced within twelve months; but 
that no recovery shall be had unless such action was com- 
menced within twelve months after the loss. Such action 
can only signify the action in which the recovery is sought. 
That must be this action, and all actions in which a recov- 
ery is claimed. And there is no provision for any excep- 
tion on account of the failure of any of such actions. 
And without such provision in the contract, the court can- 
not import one without subjecting the contract to virtual 
disregard, at the mere will or caprice of the parties. No 
court of law could relieve the party from the performance 
of a condition of this nature, unless upon proof of the 
fraud of the other party. If the party could have any 
relief in such case, which is questionable, — too question- 
able to be hopeful,— it would not be here. 

Statutes of limitation would be subject to no such ex- 
ception, unless by the express terms of the statutes. That 
a party was driven to a nonsuit in his former suit, is no 
excuse for not bringing a suit before the cause of action is 
barred by statute, or by the terms of the contract, unless 
such an exception is contained in the act of limitation. 
And if not contained in such act or contract, no court has 
any authority to incorporate one. 
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Cray v. Hartford Insurance Co., 1 Blatch. C. C. R. 280; 
Worsley v. Wood, 6 'T. R. 710; 20 Verm. 222. ‘The case 
in Blatchford is a decision of the Cireuit Court in the dis- 
trict of Connecticut, upon a precisely similar provision in 
the policy of another Hartford insurance company, and 
Justice Netson holds it a defence to the merits of the 
claim, and calls it a condition subsequent, in the contract, 
by which the right to indemnity for the loss is defeated. I 
should say it is a condition prece dent to the right of recov- 
ery, whic h is the same thing in a different form of words. 

Judgme nt affirmed. 


Supreme Judicial Court of Massachuselts. Essea, ss. 1854. 


Witson v. WEBBER. 
Interrogatories — Stat. 1852, c. 312, $$ 61, 69. 

The facts and documents with regard to which one party is authorized by 
Stat. 1852, c. 312, §§ 61, 69, to interrogate another are only such facts 
and documents as are material to the support of the case set up by the 
pleadings of the party interrogating. He is not at liberty to inquire 
concerning facts and documents material to the support of the case of 
the adverse party, — unless at the same time material to his own case, 
when the other party would be bound to answer unless protected by § 69. 

So, where in an action of ¢respass qu. cl. and for the disturbance of a way, 
the defendant alleged title in himself, denied the right of way and any 
trespass on any close of the plaintiff or the obstruction of any right of way 
belonging to him, and proposed the following interrogatory to the plain- 
tiff, viz.: ** Please set forth in detail the title which you have, or claim 
to have, to the clese described in your declaration. If you purchased it, 
state of whom you purchased it. If you acquired title in any other way, 
state particularly and in detail how you acquired title. Annex to your 
answer copies of all deeds or other instruments under which you claim 
to derive any title,”’ it was Ae/d, that the plaintiff was not bound to an- 
swer it. 

Tuis was an action of tort. The declaration contained 

a count for breaking and entering the plaintiff’s close, and 

. . rT 

another for obstructing the pk Lintiff’s w: ay. The answer 

alleged that the close was the soil and freehold of the 

defend: unt, and denied the right of way, and any trespass on 
any close of the plaintiff, or “the obstruction of any right of 
way belonging to him. After the answér was filed, the 
defendant proposed to the plaintiff the interrogatory quoted 
in the above marginal note. 

This interrogatory was not answered. The Court of 

Common Pleas (Perkins, J.) refused to enter a nonsuit, 

and the defendant excepted. 
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The opinion of this court was delivered by 

Bicetow, J.— This case presents an important question 

of practice, as to the extent of the right given, by statute 
1852, c. 312, §§ 61, 69, to a party, to interrogate his adver- 
sary In an ac tien at law. This de ‘pends on the construc- 
tion of the language of the two sections above cited; the 
former conferring the right, and the latter imposing the 
limitation under which it is to be exercised. 

By applying the familiar and well established rule of 
interpretation, which requires that separate words and 
phrases are to be referred to their particular and distinct 
antecedents; reddendo singula singulis, there is no diffi- 
culty in giving to section 61 a clear, intelligible and satis- 
factory construction. It authorizes the pl iintiff and the 
defendant, within a prescribed period of time, to file inter- 
rogatories “for the discovery of facts and documents 
material to the support or defence of the suit, to be an- 
swered on oath by the adverse party;” that is, the plaintiff 
may interrogate upon any matters material to the support 
of his case, and the defendant upon those material to his 
defence. But it does not authorize the plaintiff to inquire 
concerning facts or documents which may be material in 
support of the defence, nor the defendant to seek a disclo- 
sure of those which go to make up the proofs in support 
of the plaintiff's case. Each party is to be confined to 
those matters which are material to sustain the case which 
he sets up by his pleadings; he is to be allowed to obtain, 
by interrogating his adversary, proofs of his own ease, but 
not those which establish the case set up against him. ‘T’o 
illustrate the application of the statute according to this 
construction, let us suppose a case where a plaintiff brings 
an action of contract for goods sold and delivered; the de- 
fendant, in his answer, denies the sale and delivery, or asserts 
his ignorance thereof, and requires proof of those facts on 
the part of the plaintiff, and also sets up the defence of 
release, or accord and satisfaction. In such a case, the 
plaintiff could not ask the defendant to disclose any facts 
or documents tending to prove the release or accord and 
satisfaction, because they would not be, strictly speaking, 
in support of fhe plaintiff’s case, but he might interrogate 
him concerning the sale and delivery of the property, that 
being the case which the plaintiff is bound to prove. On 
the other hand, the defendant might require of the plaintiff 
a disclosure of facts tending to establish the release or the 
accord and satisfaction, because it would be directly in 
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support of the defence, but he could not inquire concerning 
the proof of the sale and delivery of the property to him- 
self. ‘The object of the statute is simply to enable a party 
to obtain from his adversary a disclosure of proofs in aid 
of his own case, but not to find out the evidence on which 
the case against him is to be made out. If there were any 
doubt as to the true construction of section 61 of the 
statute, by which the right to interrogate is given, it is 
made entirely clecr when taken in connection with section 
69, which imposes a restriction on the right. It is there 
provided that the party interrogated shall not be required 
to “disclose the names of his witnesses by whom, or the 
manner in which, he proposes to prove his case.’ This 
provision is entirely inconsistent with the theory that by 
section 61 a right was given to a party to seek by inter- 
rogatories a disclosure of the case that was to be set up 
against him; because such a right could not be exercised 
to any effective purpose under such a restriction as is im- 
posed by section 69. It is difficult to imagine a question 
relative to material facts in support of a case against a 
party, the answer to which would not involve necessarily 
a disclosure of the mode of its proof. ‘Take the case 
already supposed; a defendant could not well ask material 
questions concerning the time, place, or circumstances of 
the sale and delivery of goods, which would not require 
the plaintiff to dise ‘lose, in some degree, the proof on which 
he might rely to sustain his case; and so, on the other 
hand, the plaintiff could not inquire into material facts 
tending to establish a release or accord and satisfaction, 
without compelling the defendant to develope some part 
of the case which “he must prove in order to sustain his 
defence. It is very clear, therefore, that this restriction is 
inconsistent with a right to interrogate a party concerning 
the proofs of his own case, but was intended only as a 
restraint on the right to require a disclosure in aid of a 
case to be established against the party interrogated. 

In carrying out this construction of the statute, it is to 
be borne in mind that the right of a party to a disclosure 
from his adversary, extends to all facts and documents 
which may be material by the course of the pleadings or in 
the progress of a cause tn support of the case of the party 
interrogating. For instance, if a plaintiff, in answer to, 
or avoidance of a defence, should set up any new or dis- 
tinct matter, it would be competent for him to seek from 
the defendant a disclosure in support of such new issue. 
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The same rule would apply in all stages of the cause, if 


new issues should arise between the parties. And it should 
also be added, that the right of a party to a disclosure in 
support of his own case ought never be abridged or taken 
away by*the consideration that the matter of fact or the 


document asked for might also be evidence in support of 


the case of the adverse party in common with that of the 
party seeking the disclosure. In such a case, the party 
interrogated “would be bound to make the disc losure asked 
for, unless it infringed on the restriction imposed by the 
statute, and compelled him to disclose the manner in which 
he proposed to prove his own case. 

The main purpose of these provisions of the practice 
act was to substitute in place of the tedious, expensive 
and complex process of a bill of discovery on the equity 
side of the court an easy, cheap and simple mode of in- 
terrogating an adverse party as incident to and part of the 
procee dings i in the cause in which the discovery was sought. 
[t was not intended to make the parties to a cause wit- 
nesses, Who might, at the pleasure of the party interrogat- 
ing, be made to testify respecting the whole case, but only 
to give a limited right to obtain evidence from an adverse 
party in analogy to the well settled rules regulating bills 
of discovery. In regard to these it is an elementary prin- 
ciple, that the right of a plaintiff in equity to the defend- 
ant’s oath is limited to a discovery of such material facts 
as relate to the plaintiff’s case, and does not extend to a 
discovery of the manner in which the defendant’s case is 
to be exclusively established, or to evidence which relates 
exclusively to his ease. ‘The discovery sought must be 
material to enable the plaintiff in a bill to support or de- 
fend a suit. Story, eq. Plea. § 517, and note; 2 Story, Eq. 
Juris. § 1490; Mitford, ‘Eq. Plea. by Jeremy, 190; Wigram 
on Discovery, 14, 15 

In the case at bar, the defendant, in answer to the plain- 
tiff’s declaration, had set up-.soil and freehold in himself. 
The interrogatory propounded to the plaintiff did not seek 
to discover any fact or document in support of the defend- 
ant’s title, but only called on the plaintiff to disclose his 
title, and the manner in which it was acquired. It was 
therefore a question which the defendant had no right to 
put to the plaintiff, and one which the plaintiff was not 
bound to answer. 

Exceptions overruled. 
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Riecent seiadiied Decisious. 


Queen's Bench. 


Thursday, May 31, 1855. 
Papenpick v. BripGWwaTER. 


’ , . . 
Evidence — Deceased tenant — Declarations — Right of common. 


The declarations of a deceased tenant against his interest, as to his right 
ur depasture on a common, in respect of the tenement rented by him, 
are not admissible in evidence, being in derogation of the rights of his 
landlord. 


Tuts was an action for driving and chasing the plaintifl’s 
sheep from and off a waste or common called “ the Lower 
Gros,” in the parish of Glasbury, in the county of Breck- 
nock. 

The defendant pleaded, 

1. A right of common for thirty years in the /ocus in 
quo, and because the plaintiff's sheep were trespassing, the 
defendant turned them off the common. 

2. A similar plea for the period of sixty years. 

3. Justification, on the ground that defendant and one 
Morgan were tenants in fee of messuages, to which com- 
monable rights had been attached from time immemorial. 

The plaintiff replied, traversing the rights alleged in 
defendant’s pleas; and further replying. 

4. An immemorial right of common attached to certain 
messuages of which she was the occupant. 

5. A similar right for sixty years. 

6. A similar right for thirty years 

The defendant rejoined, traversing the rights so alleged. 

At the trial before Crompton, J., at the last Brecon 
assizes, it appeared that the plaintiff claimed a right of 
common on “the Lower Gros,” in respect of his oceupa- 
tion of Glasbury Farm, and that the defendant claimed a 
similar right in respect of his oecupation of Llwynyback 
Farm; that a deceased person, Clement Probert, occupied 
Glasbury Farm from 1791 up to LSL4, at first under a lease 
for the term of eleven years, and subsequently as a tenant 
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from year to year, and during that time exercised the right 
of common on the Lower Gros in respect of such occupa- 
tion; and it was proposed to ask a witness what Clement 
Probert had said in respect of his right to depasture ‘his 
sheep on the common, and the answer anticipated was 
that he had said that, although he used to turn his sheep 
on the common, he had no right to do so. ‘The counsel 
for the plaintiff, however, objected to the question, and the 
learned judge ruled against the question being put. Ver- 
dict for the plaintiff. 

A rule nisi for a new trial having been obtained, on the 
ground of the learned judge re fusing to allow the question 
to be put. 

Evans and Davison showed cause. The declarations of 
a tenant as to the landlord’s rights are not admissible, in 
the absence of the landlord, no matter whether the tenant 
be living or dead. ‘There are no authorities for such a 
proposition as the other side contend for, and it would be 
inexpedient to extend the rules of evidence, and thus enable 
a tenant to talk away a landlord’s rights. Chambers v. 
Bernasconi, 1 C. M. & R. 437; Doe v. Vowles, 2 M. & Rob. 
261 ; Stephen v. Gwenap, | M. & Rob. 121; R. v. Bliss, 7 
Ad. & Ell. 250; Walker v. Broadstock, 1 Esp. 458; The 
Sussex Peerage Case, 11 Cl. & Finn. 113; Daniel v. North, 
11 East, 372; Wood v. Veal, 5 B. & Al. 454; and the cases 
cited in Fursdon vy. Clogg, 10 M. & W. 574, were referred 
to. 

Giffard, J. Rees and Bowen, in support of the rule. The 
evidence in this case was admissible on the ground that 
the declarations were those of a deceased person against 
his interest, in respect of a subject with which he was con- 
versant, and connectable with an act. The cases cited on 
the other side were commented upon; and, in addition, 
Barker v. Ray, 2 Russ. 67; Short v. Lee, 2 Jac. & W. 631, 
and Mountnoy v. Collier, 1 FE. & B. 631, were cited. 

Lord Campari, C. J.— This case has been very ably 
and most satisfactorily argued; and after having attended 
to the argument, I am of opinion that Crompton, J., was 
right in rejecting the question. Prima facie the evidence 
was not admissible; it was the declaration of a deceased 
person not on oath. By the law of Scotland, such a dec- 
laration is admissible valeat quantum; but such is not the 
law of England. It is necessary to bring the case within 
some of the exceptions engrafted on our law, in order to 
entitle such declarations to be received in evidence; but I 
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am of opinion that this case is not within any of the 
exceptions. It was not a matter of reputation; and it 
was allowed that the question was not sustainable on 
the ground of privity of estate, for a tenant is not in 
privity with the reversioner. It is only put as admissible 
on the footing that it was the declaration of a deceased 
person conversant with the fact, and against his interest. 
But we cannot receive the declarations of a deceased 
tenant, which derogate from the title of his landlord; 
because otherwise it would be in the power of the tenant 
to destroy any easement to which the premises might be 
entitled, or to impose any servitude upon them. It is 
properly admitted that there is no distinction in principle 
between imposing a servitude and destroying an easement. 
And it would come to this, that by an ac ‘knowledgment of 
a tenant of a servitude to take water, or cut turf, or such 
like, that would be evidence to impose the servitude on 
the tenement rented by the tenant. ‘The consequences 
would be extremely inconvenient. ‘The principle laid 
down in Daniel v. North and Wood vy. Veal is, that acts of 
acquiescence on the part of a tenant are not to be injuri- 
ous to a landlord; and I should think that the declarations 
of a tenant a@ fortiori ought not. Reg. v. Bliss is a strong 
authority to show that this evidence is not receivable. 
Walker v. Broadstock is a note of a case given second- 
hand; and the second point reported to have been decided 
there, is clearly contrary to law. I think we must take it 
that the party in possession in that case was a tenant. 
But it seems to me that the case is contrary to law, and 
cannot be supported. Higham v. Ridgway was not a case 
of landlord and tenant. I am of opinion, therefore, that 
the rule must be discharged. 

Co.eriper, J.—I am also of opinion that this evidence 
was rightly rejected. If it was admissible, it must be on 
the ground that it is an exception to the general rule of 
evidence. Several exceptions have been established; but 
it cannot be said that the present instance falls within any 
of the exceptions. With the exception of Walker v. Broad- 
stock, all the cases have been distinguished. In the note 
of that case I think occupier means tenant: but it seems 
to me, that the case is not sound law; and the second 
point ruled there is clearly not good law. That case, then, 
is not to be relied upon. We ought to take care not to 
establish a new exception to the general rule of evidence, 
unless it is agreeable to legal analogies, and for the sake 
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of convenience. But it is inconvenient to admit evidence 
of loose declarations of tenants which have the effect of 
imposing burdens on the estates of their landlords. Before 
the prescription act, nothing could be clearer than that a 
tenant could not abridge the rights of his landlord, or es- 
tablish an easement upon, or diminish the quantity of his 
estate in any way. ‘This is contrary to legal analogies 
and, from the facility of getting such evidence, most ‘dan- 
gerous. Instead of having to deal with a long series of 
acts on the part of a tenant, all the evidence we should 
have would be simple declarations of tenants. If the 
tenant had been alive, he could not have been called as a 
witness to cut down the rights of his landlord; and if so, 
his declarations while alive are not receivable after his 
death. 

Ere, J.—I am also of opinion that this rule ought to 
be discharged. The question is, whether the declaration 


of a tenant for years of a farm, that he had not a right of 


common for that farm, is admissible after his death? |] 
think that it is not. ‘This is the case of an abstract decla- 
ration, distinct from a declaration accompanying an act. 
I think it does not fall within the cases of declarations by 
owners of estates, nor statements made by occupiers who 
are prima facie assumed to be owners. But it is contended 
that the declaration of persons against their interests are 
admissible after their death, on the assumption that they 
are equivalent to an oath when alive. And no doubt the 
general language of some of the judges favors such a 
proposition. But we ought to limit such declarations to 
the cases when made against a pecuniary or proprietary 
interest. This is not the case of a pecuniary interest. 1s 
it a case of proprietary interest? 1 think not. ‘There is 
no case except Walker v. Broadstock in favor of the ad- 
missibility. If that is a correct report, 1 am of opinion 
that the case cannot be sustained. Reg. v. Bliss is in 
point on the other side. 1 am of opinion this rule should 
be discharged. 

Rule discharged 
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: THE MERCHANT SHIPPING ACT OF GREAT BRITAIN. 17 & 18 VIC- 
TORIA, Cu. 104. 


Tnis act, which was passed August 10, 1854, and went into operation 
May 1, 1855, is a revision and consolidation, in five hundred and forty- 
eight sections, of the various acts of parliament relating to merchant ship- 
ping. It is therefore of practical interest to the merchant and lawyer in 
the United States as well as in Great Britain, and we shall make no apol- 
ogy for devoting several pages to the following synopsis of its contents by 
an able hand. — Eps. 


The preliminary sections contain definitions of the titles and phrases 
used in the act. 
PART T. 
THE BOARD OF TRADE. 


The Board of Trade is to have the general superintendence of matters 
relating to merchant ships and seamen, and is to carry into effect the pro- 
visions of this act. It is to issue forms of all instruments require by 
the act, with its seal, and these only are to be used as evidence in civil 
proceedings. ‘To this board, returns are to be made by consuls, marine 
boards, masters and shipping masters. Power is given to the officers of 
this board to inspect the documents of all vessels, to muster crews, and to 
make personal examinations, in case of suspicion that the provisions of 
the act are not complied with. ‘The same power is given to command- 
ers of public ships, consuls, and certain other officers. This board is 
also empowered to appoint inspectors for inquiry into the state of particu- 
lar vessels, to see if the provisions of the act are complied with. 


PART II. 
BRITISH SHIPS: THEIR OWNERSHIP, MEASUREMENT AND REGISTRY. 


Sec. 18. Ownership. — No ship is to be deemed a British ship, unless 
owned by British subjects by birth or naturalization, or denization, who 
are not under an oath of allegiance to another sovereign, or by corpora- 
tions established by British laws. 

Sec. 19. Registry.— All ships are to be registered except those not 
over fifteen tons burden, employed in rivers and coasting, and those not 
over thirty tons, employed in certain fisheries in British America. No 
ship required to be registered shall have the privileges of British ship, or 
be cleared at any custom-house, unless registered. 

Sec. 20-30. Measurement. — These sections contain very minute regu- 
lations for measuring the tonnage of various classes of sailing vessels and 
steamers. The provisions as to the latter are new and curious, but too mi- 
nute to be repeated here. The tonnage is to be carved on the main beam. 

Sec. 30-43. Registry. — Registrars are appointed, in all parts of the 
British dominions, who are to register vessels, and to keep books of regis- 
try. Before registry, every vessel is to be surveyed, and certified. The 
name is to be painted on the stern in white or yellow letters of not less than 
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four inches in length. The property in all vessels is to be divided into 


shares of sixty-fourth parts, and there is to be no registry of fractions of 


these shares. Declarations of ownership are substituted for oaths, in all 
proceedings. And all formal proofs, under the act, are without oath. No 
notice is to be taken of trusts, express or implied, and the registered owner 
has power to give title and to give effectual receipts for purchase-money. 

Sec. 44-54. Certificates of registry. 

Sec. 55-65. Transfers of ships. — Bills of sale are required, accord- 
ing to a form set forth in the schedule. ‘The transferee must make decla- 
ration of his qualifications. The transfer is to be registered. All transfers 
by death, bankruptey, marriage, or act of Jaw, are to be registered. If an 
unqualified person succeeds to a share in a vessel, the share is to be sold 
on his account. 

Sec. 66-83. Mortgages. — All mortgages and discharges of mortgages 
are to be registered, and to take precedence according to date of entry. 
Mortgagee is not to be deemed owner, but shall have absolute power to 
convey a title by sale, and is not affected by any act of bankruptey, after 
registry of the mortgage. The transfers of mortgages, by act of parties 
or by law, are to be registered. Provisions are made for certificates to 
enable owners to mortgage or sell a vessel, or shares in a vessel, in other 
parts of the British dominions than the part where the port of registry 
lies. 

Sec. 110. Persons beneficially interested in any ship or share, except 
by way of mortgage standing in another person’s name, shall be liable to 
all pecuniary penalties on owners. 

Sec. 101. Foggery of any instruments required by this act is made a 
felony. 

Sec. 102-106. Penalties. — Vessel is forfeited for unlawfully assuming 
a British character, or for improperly concealing British character; and 
in case an unqualified person attempts to procure a title, his interest is for- 
feited; and the interest of any person is forfeited who wilfully makes a 
false declaration under the act. Commissioned officers of the navy, con- 
sular and revenue officers, are entitled to make seizures for forfeiture, and 
are protected in case the seizure is made on reasonable grounds. ‘There 
is a penalty of 5002. for bearing any color or pennant appropriated to 
publie ships. 

Sec. 107. Evidence. — Registers may be proved by the originals, or 
examined copies thereof, or by copies certified by registrars and certain 
other officers. 


PART Il. 


MASTERS AND SEAMEN. 


Sec. 110-121. Local marine boards. — These bvards are to be estab- 
lished in seaports, by the board of trade. ‘hey are to be composed of 
the mayor, or chief municipal magistrate, ex officio, four persous named by 
the board of trade, and six persons elecied by the resident shipowners. 

Sec. 122-130. Shipping offices. — All shipping offices in the United 
Kingdom are to be established by, and placed under the control of the 
local marine boards, with supervision by and appeal to the board of 
trade, in certain cases. The head of each office is called the shipping 
master ; his fees are regulated by the boards, and his duties are those ordi- 
narily discharged by shipping masters, and many others more important, 
referred to in subsequent sections, and they are required to keep registers 
of the names and characters of seamen. 

Sec. 131-140. Examinations of masters and mates. — No persons can 
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act as masters or mates of foreign going, or home trade passenger ships, 
unless they have received cert:ticates of qualifications. These are given, 
on examination, by examiners appointed by the local marine boards (with 
certain supervision by the board of trade), and are required to be regis- 
tered. Provisions are made for cancelling or suspending these certificates, 
in case of misconduct or incompetency. 

Sec. 141-145. Apprentices.—'The guardians of the poor have the 
right to apprentice to the sea-service any boys twelve years of age and 
upwards, under sanction of two justices of the peace. ‘These and all 
viher iadeutures of apprenticeship to sea-service are registered, and at 
every new voyage the master must produce his apprentice and his inden- 
tures before one of the shipping masters of the port. 

Sec. 146,147. Engagement of scamen. Shipping articles. — All ves- 
sels, except those under eighty tons, engaged in the home trade, must 
have shipping articles, on each voyage, in the form set forth in the sched- 
ule. ‘These articles must be first signed by the master, and then by the 
crew, in presence of the shipping master, who must read and explain the 
articles to the crew. ‘They are to be signed in duplicate, one part to re- 
main with the shipping master, and the other to be taken by the master of 
the ship. Running agreements are allowed, to extend over several voy- 
ages, in case of vessels engaged in short foreign voyages. There is a 
penalty on the master and owner for every instance of taking a seaman to 
sea without articles. All shipments abroad are to be in the presence and 
with the sanction of the consul. All erasures, interlineations and altera- 
tions are void, unless proved to have been made by the consent of all 
parties interested, by the written attestation of the shipping master or 
consul, Seamen are not obliged to produce or to notify the master or 
owner to produce, in any suit, the articles, but may offer parol proof, 
which shall be sufficient in case of their non-production. On every voyage, 
a copy of the articles shall be posted in a part of the ship accessible to the 
crew. Damages for a wrongful discharge before entering on the voyage 
or before one month’s wages are due, may be recovered as wages, and are 
not to exceed one month’s wages. 

Sec. 168, 169. Allotment of wages.— Allotment notes may be given 
to the wife, parents or children of seamen, fur part pay, with consent of 
the master or owner. These allotments are to be entered on the articles, 
and the holders may have the same processes to collect the allotment, as 
the seamen have for the main wages. 

Sec. 170, 176. Discharge and payment of wages. — All discharges and 
payments of seamen, at the end of a voyage, in the home port, shall be 
in presence of the shipping master, who shall attest the written discharges 
which are to be mutually given. No deductions are to be made from 
wages, unless they are entered, at the time they are incurred, in a book of 
accounts, and are rendered in the account before the shipping master. 
The shipping master may act as referee of any dispute, on the written 
agreement of both parties, in which case he has power to compel attend- 
ance of witnesses and the production of papers, and his award is conclu 
sive. The copies of releases made and attested by the shipping master, 
are evidence in all courts, and no other releases are admissible than such 
as are made before a shipping master. ‘The master is to make reports of 
the character and conduct of each seaman, which are to be preserved. 

Sec. 177-180. These sections contain provisions to facilitate the re- 
mittance of wages by seamen to their families, and the establishment of 
savings banks for seamen and their families. 

Sec. 171-177. Legal right to wages. — Wages are not dependent on 
the earning of freight. In case of toial loss of voyage by wreck, they are 
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to be paid to the time of the wreck. Proof that the seaman failed to exert 
himself faithfully in ease of wreck, will forfeit all wages due. In case of 
death, or of discharge by reason of unfitness or inability to proceed on the 
voyage, wages are due to the time of death or discharge. No wages are 
due during unjustifiable refusal to work, or during imprisonment for mis- 
conduct, unless by order of court. Wages are to be paid, in case of a 
home trader, within two davs of the discharge, and in case of a foreign 
going vessel, within three days of the discharge of the cargo, or within 
five days of the discharge of the crew, whichever shall first occur, with a 
penalty of double wages for each day of delay. No stipulation in the ar- 
ticles by which a seaman renounces his lien for his wages, or makes his 
wages depend upon the issue of the voyage or the earning of freight, or 
renounces his right to salvage, or any of his remedies for his wages, or 
any right secured to him by this act, shall be of any validity. 

Sec. 188-191. Recovery of wages. — Masters have the same liens and 
remedies for wages as seamen, and courts of admiralty, in suits by masters 
for wages, are authorized to adjudicate upon all matters of account between 
masters and owners. No suits are to be brought in admiralty, or in any 
court of record, for seamen’s wages, under 50/., but jurisdiction in all 
such cases is given to any two justices of the peace, residing within cer- 
tain distances from the place of discharge. ‘These justices can refer any 
ease 10 a court of record or admiralty, but, if they do not, their decision 
is final. No seaman is to sue for wages abroad, unless he is discharged 
abroad, or in case of such il] usage as to warrant reasonable apprehensivn 
to life. 

Sec. 194 - 204. Wages and effects of deceased seamen. — There are strin- 
gent provisions to secure the wages and eflects of deceased seamen, and 
the board of trade and its agents are constituted a kind of general sum- 
mary administrator on all such wages and effects not exceeding 50/. in 
value. ‘The board has also the option to disregard any will made by a sea- 
man which has not certain attestations. No demands ean be filed against 
these effects, in the hands of the beard, if over three years standing, nor 
unless accompanied with certain specified proofs. 

Sec. 205-213. Leaving seamen abroad. — If any vessel is sold when 
abroad, the seaman has the option to leave. If he leaves her for this 
reason, or because his contract terminates abroad, the ship is to pay his 
expenses home, or find him a proper berth in some ship returning to the 
home port, or some other agreed port. Failing to do this, the government 
has a lien on the ship for remuneration of its expenses. 


Wrongfully leaving seamen abroad, is a misdemeanor. In al] cases of 


necessary or agreed discharge abroad, a certificate of the consular officer 
is required, and if it is not shown, the act is a misdemeanor. In deter- 
mining upon the granting of such certificate, the said officers have power 
to conduct a judicial examination and administer oaths. 

In every case of discharge, or certificate of inability of the seaman to 
continue the voyage, the wages are to be certified by the consular officer, 
and paid in money or by draft. Distressed British seamen left abroad, are 
to be provided for and sent home at the public expense, and where the 
seaman has been left without compliance with the provisions of the law, 
the expenses incurred are a lien on the ship, and may be recovered as 
wages. 

Sec. 214—221. Seamen voluntecring into the navy.— A seaman may 
at any time volunteer into the navy. Such act shall not be a desertion, or 
work a forfeiture of wages, and all provisions in shipping articles to that 
effect are void. In case of such volunteering, his wages due are to be 
paid to the commander of the pub'ie ship or station, and if the seaman has 
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not worked out his advance, or if extra wages are necessarily paid toa 
seaman supplying his place, the owner has a claim to that extent on the 
admiralty. 

Sec. 221-231. Provisions, health and accommodation. — Three or more 
of the crew may lay a complaint against the water or provisions before 
any consular officer, or any commander of a public ship. If on examina- 
tion, the objection is proved to be well grounded, the examiner is to make 
return to the board of trade, and to noufy the master. If the master does 
not supply what is wanting or proper for use, he incurs a penalty. 

‘There are fixed rates of an additional compensation, in all cases of short 
or improper provisions, varying with the degree of the deficit, which com- 
pensation is recoverable as wages. ‘The board of trade is to establish the 
rule of medicines and medical books, for the various degrees of vessels, 
and vinegar, sugar and Jime-juice, are required to be furnished, with cer- 
tain provisions for substitutes. If a dispute arises on board ship as to the 
quantity furnished, the master is to furnish weights and measures, and to 
allow the articles to be weighed in presence of witnesses from the crew, 
under a penalty. The local marine boards are to inspect the medicine 
chests. If a master, officer or seaman receives an injury in the service of 
the ship, the expense of surgical and medical attendance and advice, and 
of all medicines, care and subsistence, until the end of the voyage, is to 
be borne by the ship, as well as the expense of burial in case of death. 
The same rule prevails in case of other sickness ; and whether the man 
remains on board, or is taken on shore for the safety or convenience of the 
ship and crew. In all other cases, reasonable expenses of sickness and 
burial, are deducted from wages. If these expenses are paid by a consular 
officer, they may be recovered as wages. Every foreign going ship having 
on board one hundred persons or upwards shall earry a licensed surgeon, 
physician or apothecary. 

There is to be a certain number of cubic feet of accommodation for each 
seaman, and provisions are made to secure dry and decent accommodations 
in other respects. 

Sec. 232. Complaints. — Free leave is given to seamen to make com- 
plaint to any consul, or to the commander of any public ship, against any 
master, officer or man, and a penalty is inflicted on the master for refusal. 
The seaman is entitled to a personal interview with the officer, either on 
shore, or on board the publie ship. 

Sec. 233-238. Protection from imposition. — Wages are not subject 
to attachment or arrest, and all payments of wages to seamen are valid, 
notwithstanding any assignment, sale or incumbrance. No assignment or 
sale of wages or salvage, made prior to the accruing thereof, shall bind 
the seamen, and no power of attorney or order for the receipt of wages 
or salvage shall be irrevocable. 

No debt exceeding five shillings, —— by a seaman after his engage- 
ment to serve, shall be recovered of him after the termination of his 
engagement. Heavy penalties are exacted against overcharges for lodg- 
ing and beard of seamen, and for detaining their goods and effects to 
secure such overcharges, and also for going on board any vessel without 
permission, or soliciting seamen as lodgers, while on board. 

Sec, 239-259. Discipline. — It is a misdemeanor for a master or sea- 
man to do or omit to do any act, wiltuily or from drunkenness, which 
endangers the vessel or the lives or limbs of any of the crew. 

Courts of Admiralty have power to remove any master from command, 
on petition of an owner or part owner, consignee or agent, mate, or of 
one-third of the crew, on proof that the removal is necessary, and may 
appoint a new master in his stead. 
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The board of trade and local marine boards, are to investigate charges 
of incompetency and misconduct against any master or mate, or may insti- 
tute investigations, and have power to cancel or suspend the certificate of 
any such master or mate, (1) on proof of incompetency, or gross miscon- 
duct, drunkenness or tyranny, (2.) Judgment by court of naval inquiry, 
that loss or damage to a vessel or life has been caused by his default, (3) 
on his being superseded by an admiralty or naval court, (4) if he be con- 
victed of any offence. 

Punishment by imprisonment, for various periods of time, not exceeding 
twelve weeks, with or without hard labor, and forfeiture of wages, in 
whole or in part, and in some cases forfeiture of subsequently earned 
wages, at the discretion of the court, is inflicted for entire desertion, for 
failure to enter on board at the commencement of the voyage, for absence 
not amounting to desertion, for wilful disobedience, for combinations to 
disobey orders, for assaults upon officers, for wilful damage or embezzle- 
ment, and fur smuggling. 

Every offence is to be entered in the log-book, at the time, and signed 
by the master, a copy of the entry furnished or the entry read to the party, 
and his reply, signed by him, is to be also entered. Without these pro- 
ceedings, the court may, in its discretion, refuse to receive evidence of the 
offence. 

Stow-aways, and seamen put on board by public authority, are subject 
to the above rules of discipline. 

‘The master, owner, agent, &c., may arrest an absconding seaman, with 
or without warrant, and hold him in confinement not over twenty-four 
hours, subject to a penalty of 20/. if the arrest is held to be improper, 
and in all cases of such arrest, the seaman shall, if he requires it, and it 
is practicable, be taken before a court. Forfeitures for desertion, after 
reimbursing the owner for necessary expenses, go into the consolidated 
fund of the kingdom. AJ! other forfeitures go to the benefit of the owner. 
There is a penalty upon any seaman who ships by a false name, to be 
deducted from his wages. Small fines, agreed by the articles to be in- 
curred by certain acts, if the proper entries are made in the log-book by 
the master with the reply by the seaman, may be assessed by the shipping 
master, on hearing buth parties, and his decision would seem (sec. 256) w 
be final. 

Sec. 260-267. Naval courts. —On the complaint of any owner, agent, 
master, mate or seaman, made in a foreign port, to the commander of any 
public ship, or to any consular officer, on any question of wages, deser- 
tion, forfeiture, punishment, provisions, misconduct, wreck, abandonment 
or Joss, such commander or officer may organize a naval court to try the 
question. ‘This court is to consist of from three to five persons, and to be 
constituted, if possible, of naval officers, masters of merchantmen, and 
merchants, and has power to conduct full judicial investigations, compel 
attendance of witnesses, &c., and on a hearing and decision, to supersede 
a master, to discharge a seaman, to decree his wages forfeited in whole or 
in part, to decide disputes as to wages, fines and forfeitures, and to send 
offenders home for trial. ‘They have also power to decree costs. The 
decisions of these courts are conclusive in all subsequent proceedings. 
They are to report their decrees to the board of trade, and to have them 
entered in the log-book of the ships concerned in them. 

Sec. 267-270. Crimes committed abroad. — All offences against prop- 
erty or persons by a British seaman on the high seas, or on shore, shall 
be decided to be within the admiralty jurisdiction of England. Prelimi- 
nary proceedings are to be had before some consular officer, who has 
authority to send the party for trial, with witnesses, to England or some 
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British possession abroad. On the arrival of any foreign going ship at 
the home port, the shipping master is to inquire into the cause of any 
death occurring on board, and, if necessary, io take steps to secure any 
supposed offender. Depositions may be received in all cases, upon proof 
that the deponent cannot be found within the jurisdiction of the court, 
with the following restrictions, viz.: that, in criminal cases, it shall have 
been taken in presence of the defendant, and that, in no case, civil or 
criminal, shall it be received if taken in the same country where proceed- 
ings are instituted. 

Sec. 271-230. Registration of seamen.— A general registration is es- 
tablished at London, under the direction of the board of trade, in which 
the names, address, voyage and contracts of all seamen are recorded, to- 
gether with the certificates of their conduct and qualifications, bv means 
of returns regularly made by shipping masters, masters of vessels, con- 
suls, &c. 

Sec. 280-287. Official logs. —The form of the official logs is to be 
set forth by the board of trade. Etntries are to be made of all the usual 
events of the voyage, of the sentences of naval courts, the offences of sea- 
men fur which it is intended to enforce forfeitures or to punish, all punish- 
ments inflicted, the conduct, character and qualifications of each man, 
sickness and injuries, deaths, births or marriages happening on board, col- 
lisions, &e. Penalties are provided for neglect or wilful misconduct in 
keeping these logs. Entries in official logs are to be received in all legal 
proceedings, ‘* subject to all just exceptions.” 


PART IV. 
SAFETY, AND PREVENTION OF ACCIDENTS. 


This part applies to all British ships, and all foreign steam vessels car- 
rving passengers between places in the United Kingdom. 

Sec. 202-294. Boats for sea-going ships. — All vessels are to be fur- 
nished with boafs according to a schedule annexed to the act, graduating 
the number and size of the boats by the size and employment of the ves- 
sel. Every vessel having over ten passengers must have a life-boat, and 
at least two life buoys. No vessels are to be cleared at the customs unless 
these provisions are complied with, and heavy penalties are provided in 
case of their neglect. 

Sec. 295. Lights and signals.— These are to be regulated by the 
admiralty. Penalties are provided for nen-compliance with the admiralty 
orders. 

Sec. 296 - 299. Mecting and passing. — All vessels, whether steam or 
sailing vessels, going in different directions, when in danger of collision, 
are to pass to the right, without reference to what tack either may be on, 
or to whether they are close-hauled or free, or to the class of vessels to 
which either or both may belong. ‘The qualification of the rule is in 
these words, ‘* unless the circumstances of the case are such as to render 
a departure from the rule necessary in order to avoid immediate danger, 
and subject also to the proviso that due regard shall be had to the dangers 
of navigation, and, as regards sailing ships on the starboard tack close- 
hauled, to the keeping such ships under command.’’? Steam vessels, in 
navigating narrow channels, shall keep on the right side of the mid-chan- 
nel, whenever it is safe and practicable. Where a collision is caused by 
a failure to observe these rules, or the admiralty orders respecting signals 
and lights, the vessel failing to observe them shall be presumed to be in 
fault, and the burden is upon such vessel to establish the circumstances 
exempting her from the observance of the rules. 
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ec. 300-302. Build and equipment of steamships. — All iron steam 


vessels are hereafter to be separated into three equal parts, by two sub- 
stantial transverse water-tight partitions, of equal strength with the side 
plates of the ship, and when propelled by screws are also to have a small 

water-tight compartment inclosing the after extremity of the ship. Pro- 


visions are made for fitting all existing iron steamers with partitions of like 


descriptions, so as to separate the engine-room from the other parts of the 


vessel, All steamers are to have safety-valves, with weights regulated 
by the surveyors, which valves sha!l be out of the control of the engineer 


when the steam is up. They are also to have fire-hose, blue-lights, pourt- 
fires, and at least one cannon with ammunition. 

Sec. 303-321. Surrey of passenger steamers. — Passenger steamers 
(defined in the act) are to be surveye .d twice a year, by surveyors appointed 


by the board of trade. ‘These surveyors may also inspect such vessels at 
all times, without notice. The surveyors are in two classes, shipwright 
surveyors and engineers’ surveyors. Minute provisions are made for their 
surveys and reports, and certificates to be issued thereon, and the recording 
of the same. The surveyors are to report the limits and kind of naviga- 
tion and use to which the vessel is adapted, and the number of passengers 


it can properly carry. ‘The engineer surveyors limit the weight to be 
placed on the safety-valves of each vessel. On these reports, the board 
of trade issue revocable certificates, renewable at intervals, to each vessel, 


containing restrictions and limitations, in all the above named particulars, 
a strict adherence to which is enforced by penalties, supervisions and other 


securities. 
Sec. 322 — 325. Penaltivs on passengers. — Penalties are inflicted on 


passengers, for forcing themselves on board a vessel, or refusing to quit a 


vessel, if their fare is returned to them on account of the vessel’s being 


full, for attempting to defraud the owners of their fares, or any part of 


them, for refusing to give their true names and address; and the managers 
of a vessel have a right to refuse or remove any passenger for drunken- 
ness, or for causing annoyance to other passengers. 

Sec. 326-328. Accidents. — After any accident to a steamer, the master 
or owner is to report immediately all the particulars, and especially the 
injuries sustained, to the board of trade. All apprehended losses, owing 
to non-appearance, are to be reported, in the same manner. No vessel is 
obliged to carry gunpowder, oil of vitriol, or other dangerous articles, and 
a penalty is inflicted on any person who ships dangerous articles without 
notice. 

PART V. 
PILOTAGE. 


Sec. 330-339. Powers of pilotage authorities. —The pilotage author- 
ities may, by law, approved by the privy council and parliament, exempt 
certain classes of vessels, upon certain terms, from compulsory pilotage, 
determine the qualifications ef pilots, make regulations for the government 
of pilots, and as to their licenses and certificates, alter the rates and modes 
of pilotage compensation, arrange the limits of pilotage districts, and es- 
tablish funds for superannuated pilots. ‘They are to make full returns to 
the board of trade, which are to be laid before parliament. 

Sec. 340-344. Licensing masters and mates. — Masters and mates may 
be specially licensed to pilut the vessels in which they serve, or other ves- 
sels of the same owners. 

Sec. 345-349. Pilot boats. — These are to be licensed and examined, 
to be painted black, and to carry a large flag, the upper half white and 
the lower red, and this flag is to be exhibited in all vessels in which a pilot 
is sailing. 
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Sec. 349-352. Pilot licenses. — Every pilot is to carry his license and 
printed copies of the pilotage regulations, and to produce them to the 
masters or owners of all vessels employing him. 

Sec 353-355. Compulsory pilotage. — Compulsory pilotage is enforced 
by a forfeiture of double pilutage fees, payable in all cases where the 
master, either himself or by any unauthorized person, pilots his ship, afer 
a regular pilot has offered or signalled an offer 10 pilot her. 

Sec. 356-364. Rights of pilots. — Regular, general pilots may charge 
full p lotage for leading any ship which cannot be boarded, and are to re- 
ceive a fixed extra compensation where they are taken, by necessity, 
beyond their districts. ‘There is a penalty for offering or receiving or 
demanding unauthorized compensation, or making false declarations as to 
the draught of vessels, or for assuming to act as pilot without authority. 
But unqualified persons may act as pilots, in cases of exigency, or where 
no regular pilot has signalled, but they are to be superseded by the regu- 
lar pilots when they arrive on board. The following persons are liable 
for pilotage dues, viz. : owners, masters, and such consignees and agents 
as have made themselves liable for any other charges on account of the 
vessel in the same passage for which she was piloted, or at the port. 

Sec. 365-367. Offences of pilots — A pilot is liable to a heavy pen- 
alty, and to dismissal or suspension, in addition to damages in civil suits, 
if he keeps, by himself or another, any public house or place of entertain- 
ment, or sells or is interested in selling spirituous liquors, wines, tobacco 
or tea, commits any fraud against the revenue or excise laws, is concerned 
in any corrupt practices respecting ships, freight, cargoes, crews or pas- 
sengers, lends his license, acts without authority, or acts while in a state 
of intoxication, puts a vessel to an unnecessary expense for his own bene- 
fit, unreasonably refuses or neglects to board a ship or put out to sea, 
unnecessarily cuts or slips a cable, or unnecessarily leaves a ship. In ad- 
dition to these provisions, it is a criminal misdemeanor wilfully or negli- 
gently to cause loss, injury or danger to vessel, cargo or passengers. 

Sec. 368-388. Trinity House. —‘Vhe Trinity House of London is the 
board of commissioners of pilotage for that port and the channel. It has 
also jurisdiction over all other districts, called the ‘ Trinity House 
outports,’’ for which special provision is not made. ‘The Trinity House is 
to examine pilots, by itself or commissioners appointed by its authority, 
and to grant licenses for its perts and outports. 

All Trinity House pilots are to give bonds in 100/. which amount, with 
the loss of his fees, limits the civil liability of each pilot for each occasion 
of liability. ‘The licenses are not to run over one year, and may be re- 
newed and suspended by the ‘Trinity House. ‘There is also a series of 
regulations respecting the duties of ‘Trinity House pilots, their compensa- 
tions, rights, obligations, &c., like these heretofore referred to, in case of 
pilots generally. The ‘l'rinity House fund is raised by a poundage on the 
earnings of all Trinity House pilots, and is administered for the benefit of 
such as become disabled by age, accident or sickness, and widows and 
children of deceased pilots of the house. 

Sec. 388. Saving of rights of masters and owners. — No master or 
owner is liable to any person for any loss or damage occasioned by the 
fault or incapacity of a licensed pilot in charge of his ship, where the 
employment of such pilot is compulsory by law. 


PART VI. 
LIGHTHOUSES. 
Sec.'389- 395. Management of light-houscs. — The superintendence of 
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all light-houses, buoys and beacons, in England and its neighboring 
islands, and Gibraltar, is in the Trinity House. Commissioners are ap- 
pointed for Scotland, and the pert of Dublin corporation has the superin- 
tendence for lreland, but the Trinity House has a general power of inspec- 
tion and control throughout the realm. ‘These light-house authorities 
determine the location of light-houses and buoys, and the removal of the 
same, and have very extensive general powers. 

Sec. 396-403. Light dues. —The light-house authorities, with the 
sanction of the Queen in privy council, are to regulate the light dues, and 
provide for the collection of the same, without power to establish exemp- 
tions. ‘These dues may be collected by distress on the cargo, outfits or 
apparel of vessel-. The dues are carried to the mercantile marine fund. 

Sec. 404-413. New light-houses. — The light-house authorities (Trin- 
ity House, and the Scotch Commissioners and the Dublin Port Corpora- 
tion) have power to take Jand for light-houses and buildings, to erect, 
remove, discontinue, and vary all the lighthouses and their apparatus 
The doings of the Scotch and Irish authorities are subject to the general 
supervision and control of Trinity House, with the arbitrament of the 
board of trade, in case of appeal. 

Sec. 414-416. These sections contain provisions for the prevention and 
punishment of injuries to lights, buoys and beacons, and the intentional 
use of false lights, or the innocent use of Jights which may mislead. 


PART VII. 
MERCANTILE MARINE FUND. 


Sec. 417-431. Mercantile Marine Fund. — This fund is raised from 
light dues, fees received by the board of trade under Parts III. and 1V. of 
this act, and a few other sources. It is applied to the payment of ex- 
penses of the local marine boards, the examinations and shipping offices, 
surveyors of steamers, maintaining of life-boats and wrecking apparatus, 
&c., with power in the Trinity House, with the sanction of the board of 
trade, to grant superannuation allowances to meriturious servants of this 
department. 

PART VIII. 
WRECKS, CASUALTIES AND SALVAGE 

Sec. 432-438. Inquiries into wrecks. — Inquiries are to be made into 
all wrecks, losses by collision, abandonments, and other marine casualties, 
in the nature of inquests, in the first instance by revenue officers, and, if 
necessary. then by a more formal examination by the justices of the peace, 
with the aid of a nautical assessor, if desired. 

Sec. 439-457. Receierrs. —Vhe board of trade is the general super- 
intendent of wrecks. It appoints local receivers, who are to take charge 
of wrecks. ‘The receiver has full authority over the Jife-boats, and over 
all persons engaged in attempting salvage of life or property from the 
wreck, and heavy penalties are inflicted for refusal or disobedience of this 
authority. He has also a summary power to command the assistance of 
all persons, as in a case of riot or fire, and to press into service horses and 
other animals, and vehicles, and all other necessary apparatus. He has 
power to suppress plunder or disorder by force, and he has the custody of 
everything saved or washed ashore from a vessel. All persons engaged 
in necessary duty of salvage have a right of way and passage over adjoin- 
ing Jands, with vehicles as well as on foot. Immediately after any wreck, 

the receiver is to examine the parties having knowledge of the occurrence, 
under oath, and to transmit the record to the board of trade and to Lloyd's, 
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| and this examination is primdé facie evidence in all legal proceedings. The 
/ receiver can sell small amounts, or perishable articles, from the wreck. 


An appeal lies, in certain cases, from the receiver to the board of trade. 
Sec. 458-470. Sa/vage. — Salvage is due for the saving of life as well 
as of property, in case of wreck on shore, and the salvor of life has a lien 
on the vessel and property saved for his compensation. In case no prop- 
erty is saved, the board of trade may compensate the salvor of life from 


} the mercantile marine fund. The receiver is to hold the wreck and all 
property saved, as security for salvage, until it shall be satisfactorily 


bonded, or taken possession of by a court of admiralty, or the dues are 
settled. In case of dispute between salvors and owners, as to the amount 
to be paid for salvage service, if the sum claimed does not exceed 500/., it 
is to be determined by the justices of the peace, with the aid of a nautical 
assessor, if desired, with a right of appeal to the court of admiralty in case 
the dispute exceeds 50/. If the amount in dispute exceeds 200/., it is to 
be tried in the admiralty in the first instance, unless by agreement. ‘The 
owner, as well as the salvor, has the right to institute proceedings to de- 
termine questions of salvage. Where the aggregate amount of salvage to 
be paid is settled or agreed upon, and the dispute is upon the apportion- 
ment among the salvors, the owner may pay the amount to the receiver, 
aud be discharged. ‘The receiver has power to sell saved property, in 
order to meet claims of salvors, in case of nonpayment of awards. 

Sec. 471-475. Unclaimed wrecks. — Unclaimed wrecks are to be sold, 
and the proceeds carried to the consolidated funds. In case of a paramount 
claim to the wreck by any lord of the manor, or other party than the 
owner of the property, the dispute may be settled by two justices of the 
peace, with right of appeal to any court of law, equity and admiralty. 
‘The board of trade is authorized to buy out, in behalf of the crown, these 
paramount claims of lords of manors and other persons. 

Sec. 476. Admiralty jurisdiction. — The high court of admiralty has 
jurisdiction over all cases of salvage, whether performed at sea, or within 
the budy of a county. 

Sec. 477-479. Offences. —In case any wreck or vessel in peril is plun- 
dered by persons rivtously or tumultuously assembled, compensation is to 
be made to the owner, by the hundred, town, or other district, as in case 
of other riots. Penalties, in addition to other civil and criminal proceed- 
ings, are enacted against persons who plunder or secrete wrecked property, 
or interfere with or impede salvage. 

Sec. 480-483. Dealers in marine stores. — Dealers in marine stores, 
including dealers in old junk, old iron, &c., are put under strict regula- 
tions. They must advertise their place of business by large signs, keep 
records of their purchases and sales, with names, dates and descriptions, 
are prohibited from dealing with boys, and are prohibited from cutung up 
or unlaying any cable over five fathoms long, without written permit from 
a justice of tLe peace, obtained on affidavit, advertisement and other pro- 
ceedings. 

Sec. 484-496. Salvage to her Majesty's ships. — No claim for salvage 
by any person in her Majesty’s naval service shall be brought into court, 
without the previous sanction of the admiralty ; and in all such cases, no 
salvaye shall be calculated upon the risk or loss or use of any ship, boat, 
stores or tackle belonging to her Majesty’s service. If the salvage occurs 
abroad, the vessel or property saved may be taken before any vice-admi- 
ralty court, and there bonded, in a sum not to exceed one-half its value, 
and the bond is to bind owners of ship, freight and cargo, and their repre- 
sentatives, and may be enforced by the high court of admiralty. The 
cause of salvage is to be tried by the high court of admiralty of Eng_ 
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land, unless the parties agree to submit to the decision of the vice-admi- 
ralty court. Persons in the naval service may proceed independently of 
this process by bond, if they choose, but in such case they have no nght 
to detain the property. 

Sec. 497-501. Salvage, general.—In al] cases, whether of public or 
private ships, making salvage, the salvors and the master or owner of the 
vessel saved, or assisted, may enter into a written agreement, with such 
security as is satisfactory to them, to abide the decision of a court of admi- 
ralty or vice-admiralty, and in such case, the property may be released, 
and the courts of admiralty have jurisdiction over the case, with power to 
enforce the agreement. Any court of admiralty has jurisdiction to appor- 
tion salvage among salvors, where the aggregate amount has been agreed 
upon or determined, if the aggregate exceeds 200/. in case of salvage in 
the United Kingdom, and, whatever be the amount, in case of salvage 
abroad. In Scotland, the court of sessions has the jurisdiction in admi- 
ralty, and the sheriff has concurrent authority with the two justices named 
in this act. 

PART IX. 


LIABILITY OF SHIP-OWNERS. 


Sec. 502-516. No ship-owner, except in case of his actual fault or 
privity in the cause of loss, shall be liable at all for injury to goods on 
board by reason of fire; nor for loss of precious stones, precious metals 
or jewelry, by embezzlement, unless the bill of lading or other writing dis- 
closes the nature and value of the articles. No ship-owner shall be Jiable, 
in each distinct occasion, beyond the value of his interest in the vessel and 
freight (except in case of his actual fault or privity), for any loss of life 
or personal injury, or loss or damage to goods, either in his own vessel, 
or when caused by collision of hisown vessel to goods or persons on board 
another vessel. ‘The board of trade is to bring suits, as plaintiff, for the 
loss of life or injury to persons on board vessels, and suits by the parties 
injured or the representatives of parties lost, are to be brought only in 
case the board of trade refuse or neglect to proceed, or in case such par- 
ties claim more than the statute damages. Suits for statute damages for 
loss of life or injury to persons, are to be brought before a sheriff's jury, 
specially summoned, over which the sheriff presides, aided, if both sides 
agree thereto, by a barrister at Jaw, as assessor. ‘The damages are to be 
assessed at 30/., and the costs to be taxed by a court of record, and the 
debts and costs to be entered in such court as a judgment. ‘The board of 
trade is to have final power to distribute the damages between the repre- 
sentatives of the persons lost, or to the person injured, and to certain 
other purposes. If any party claims more than the statute damages, he 
may sue at law, but shall pay costs to the defendant unless he recovers 
double the statute damages. 

The owner of a vessel, in case there are various claims or suits for 
damages arising out of the same occasion, may apply to a court of chan- 
cery, which has jurisdiction to stop all suits at Jaw, summon in all parties, 
and adjust the claims by a single proceeding. 

Nothing in this act is to limit the liability of a master or seaman, who is 
also an owner, fur any act for which he is liable as master or seaman, or 
to extend to the owners of any vessel not a British ship within the pro- 
visions of the act. 

PART X. 


LEGAL PROCEDURE. 
Sec. 517-543. Detailed provisions are made for legal proceedings to 
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enforce forfeitures, penalties, and the trial of felonies and misdemeanors, 
in England and Scotland. The only points of general interest are that 
proceedings for misdemeanors, where the punishment does not exceed six 
months, or a fine of 100/., are to be summary, before two justices of the 
perce, with right of appeal to a court of record, if the penalty inflicted 
exceed 5/. or one month’s imprisonment. Service is good if the summons 
is left on board a vessel to which the party is attached, with the person in 
charge. All wages, penalties, and other sums ordered to be paid, may be 
collected by distress on the ship and her apparel and furniture, in addition 
to other modes of coliection. Documents required to be attested, may be 
proved without calling the attesting witnesses. ‘The courts of admiralty 
may arrest foreign vessels complained of for causing damage to property 
of any of her Majesty’s subjects, whenever such vessel comes into her 
Majesty's dominians, or within a league of the coast; and consular offi- 
cers and others in command of her Majesty’s ships, may temporarily 
detain such vessels sufficient time for a complaint to be made to the proper 
court. Short periods of limitation are affixed to all proceedings for penal- 
ties and forfeitures, and marine crimes and misdemeanors, being usually 
within six months of the event, or within two months of the time the par- 
ties come within the jurisdiction of the court. 

Any provincial or colonial legislature may repeal in whole or in part, 
with the assent of her Majesty in council, so much of this act as relates 
to vessels registered in such province or colony. 


JupictaL Cuances in Matne.'— Previous to May, 1852, the judicial 
system of Maine had always been composed of a superior and inferior 
court. At the time of the separation of the state from Massachusetts, in 
1820, two of the judges of the supreme court of the old commonwealth 
resided in Maine, George Thacher and Samuel S. Wilde. They both 
moved to Massachusetts, and retained their seats upon the bench of that 
state, Judge Wilde, with eminent ability, for more than thirty years 
afterwards, and Judge Thacher until 1824, 

The superior court, then styled the circuit court of common pleas, 
had three circuits in Maine, with eight judges, — viz. Green, Dana, and 
Widgery, in the first circuit; Stebbins and Thacher in the second; and 
Crosby, Kinsley, and Campbell, in the third. ‘This court continued until 
1822, when the court of common pleas was established, consisting of a 
chief justice and two associate justices, with jurisdiction over the whole 
state. Ezekiel Whitman was appointed chief justice, and Samuel E. 
Smith and David Perham associates. This court was superseded, in 
1839, hy one of similar powers and jurisdiction, called the district court, 
the object being rather to remove an unpopular judge than to change the 
jurisdiction. By this act the state was divided into three districts, the 
Western, Middle, and Eastern ; in each of the first two a single judge 
was appointed, — viz. Ezekiel Whitman, for the first, or Western; Asa 
Redington, jr., for the Middle; and two for the Eastern, Frederic Allen, 
of Bangor, and Anson G. Chandler, of Calais. 

The constitution of the new state provided that ** The judicial power 
of the state shall be vested in a supreme judicial court, and such other 
courts as the legislature shall from time to time establish.’’ It therefore 
became the duty of the legislature, among its first acts, to provide a court 
such as the constitution pointed out. This was accordingly done, and a 
supreme court was established, consisting of three judges, — viz. Prentiss 








1 The following sketch is from the pen of a valued correspondent in Maine. 
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Mellen, chief justice, and Wm. P. Preble and Nathan Weston, jr., asso- 
ciate justices. Erastus Foote was appointed attorney-general, and Simon 
Greenleaf, reporter. This court continued under its original organization, 

with the exception of a fourth judge, added in 1848, and additional equity 
powers granted, until 1852. The succession of chief justices has been Pren- 
tiss Mellen, Nathan Weston, jr., Ezekiel Whitman, and Ethan Shepley, 

the present incumbent; all of whom were natives of Maine, except Chief 
Justice Weston. Justices Weston and Whitman are living at an advanced 
age, and in dignified retirement; Judge Mellen died Dec. 31, 1840, 
aged 76. 

This system of two courts had worked well; it was commended by long 
usage in our own state and Massachusetts. There were some defects, 
perhaps, in the machinery, incident to all complicated movements, and 
which might have been remedied or greatly improved by the experience of 
practical men. The common complaint, which has ever existed since the 
organization of civil society, of the law’s delays and expenses, prevailed 
here; and certain people, with a restlessness that is studious of change 
and fond of novelty, thought they should find a panacea for these ills by 
abolishing the inferior court, and throwing all its duties and burdens upon 
one tribunal. They accordingly beset the legislature, and succeeded in 
their object ; so that the jurisdiction and business of all the courts above 
that of justices of the peace were accumulated upon the supreme court 
in 1852, which was enlarged from four to seven judges. The old court, 
consisting of Shepley, C. J., Tenney, Wells, and Howard, received the 
addition of Appleton and Hathaway, of Bangor, and Rice, of Augusta, 
and the district and common pleas systems ceased to exist. 

This change, as was anticipated by the most experienced and practical 
men, did not accomplish the sanguine anticipations of its friends. The 
court became overburdened with business, much of it of a trifling and 
unimportant character; and being open to appeals from justices of the 
peace and municipal courts, its docket was crowded with eases involving 
small sums, which were contested with all the obstinacy of grave questions 
that involved serious principles and large amounts of property. And cases 
in which points of law were reserved, having to pass under the observation 
and examination of seven judges, scattered over the state, caused tedious 
and vexatious delays in the preparation of opinions and obtaining a final 
judgment. ‘On this subject we cite from the report of Mr. Rand, one of 
the commissioners appointed by the last legislature to revise the system : 
‘That our judges have worked diligently and laboriously will not, and 
cannot, be denied; and yet the returns show that the experiment has 
failed ; that the existing sysiem has not accomplished the objects it was 
expected to accomplish ; that justice has not been administered so efficiently, 
promptly, and satisfactorily, under the present system, as under the old; 
that business is accumulating upon the dockets uf the several counties; 
and that great delays are experienced both in the trial of issues of fact, 
and in the determination of questions of Jaw. And all these difficulties 
spring from the system itself, and not from lack of energy or ability in 
applying the system.”’ 

Mr. Rand recommended a return to the common pleas system. But 
the other members of the commission, Messrs. Edward Kent and Lot M. 
Morrill, did not concur in this recommendation. They proposed a modi- 
fication of the supreme court, so as to obviate the difficulties which had 
been encountered. They observe: ‘* The commissioners are united i 
opinion, that some change in the organization of the court is required to 
remedy the evils named in reference to the cases of law and equity. The 
undersigned are not satisfied that these evils are so inherent in and peculiar 
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to the present system as to involve the necessity of a return to the old 
system of courts of supreme and inferior jurisdiction, in which it is believed 
similar obstacles have been experienced, and would again be encountered. 
They believe that the present system may be modified in such a manner as 
to remedy the evil in a great degree.”’ 

Mr. Kent and Mr. Morrill did not agree in a modification. The former 
proposed that the law court should be composed of three judges of the 
existing court, of which the chief justice should always be one, the 
other two to be taken in rotation from the other members of the court, and 
that they should hear and determine all questions of law and equity. The 
other judges were to discharge the nisi prius duties of the court. 

Mr. Morrill’s plan differed from this, in that, instead of having the asso- 
ciate justices sit in the law court by rotation, he proposed that a separate 
law court should be established out of the supreme court, with four per- 
manent judges, the chief justice always to be one, to determine all ques- 
tions in law or equity. And, to avoid the objection often made, and 
suggested by the committee, of the too great isolation of the judges in a 
mere law court, who would ‘‘ never mingle with the people or the bar in 
the active discharge of the duties of the jury terms,’’ he recommended 
that the chief justice should be required, from time to time, as the public 
necessities should demand, to detail from said four justices one or two of 
them, to hold jury terms when the law term is not in session. 

These several propositions came up for discussion in the legislature at 
its last session. ‘The common pleas system had many friends, and some 
very determined opponents, especially from the eastern part of the state, 
where it was urged, with great earnestness, that the court, as then consti- 
tuted, had been satisfactory in its operations, and that a change was not 
called for. In other parts of the state there was a desire expressed to 
return to the old system, and reconstruct the courts upon that plan. There 
were, however, serious objections to this course, which did not arise from 
the merits of the question, but from a practical difficulty in the constitution 
of the existing court. That consisted of seven judges, who were appointed 
under the constitution for seven years. They were too many for either 
court ; they could not be deprived of their offices, nor could they be trans- 
ferred from the old to a new court without their consent. This, combined 
with other causes, induced the legislature to reject the common pleas 
system proposed by Mr. Rand, and to adopt the plan recommended by Mr. 
Morrill, as preferable to Mr. Kent’s; which they did with great una- 
nimity. 

The judicial system of Maine, as now established, consists of the supreme 
judicial court, and is divided into two departments ; one, consisting of four 
judges, of whom the chief justice is always one, has exclusive jurisdiction 
in all matters of law and equity, and in the trial of capital offences. The 
other department also consists of four judges, and is confined to the trial of 
all issues of fact, and the determination of such matters as belong to a nis: 
prius court. The judges designated for the law department were Chief 
Justice Shepley, and Justices ‘'enney, Appleton, and Rice. In the other 
remain Justices Howard, Hathaway, and Cutting, to whom has been 
added, by a new appointment, Seth May, of Winthrop. 

This arrangement accomplishes all the useful purposes of the former 
system of courts of superior and inferior jurisdiction. It makes a judicious 
division of labor, which gives to each department a better opportunity to 
pursue successfully and promptly its appropriate duties, and ensures to 
suitors who seek the aid of those tribunals a more quick despatch of their 
eases. So far as we have been able to learn, experience sanctions the 
wisdom of the change. 
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Lorp Brovenam a Noveutist. — Dr. Samuel Johnson was of opinion 
that, as a strong man can walk either east or west, so one of vigorous 
intellect may turn his powers to account in any department of inquiry ; 
and trusting, perhaps, to the soundness of this questionable theory, Lord 
Brougham, it was whispered, about the year 1844, having displayed his 
powers and commanded a place in the provinces, respectively, of physical, 
moral, and political science, wandered for relaxation into the region of 
romance.! ie would be impertinent to dogmatize upon this subject; but, 
judging from internal evidence, there were reasons, we think, for believing 
the conjecture to have been well founded. The few sentences in the 
dedication by which the author hopes to avert suspicion remind one of 
Lord Brougham’s sentiments and style ; and the suspicion once awakened 
as to the real paternity of this child of fiction approaches to certainty 
when we arrive at his criticisms, — his remarks, especially, on the French 
preachers and the Greek orators. The sarcasm, tuo, with which the 
pages are sprinkled is the essential salt of Lord Brougham’s style: the 
picture, for example, of the Chevalier André-Agneau — the Knight of the 
woful Countenance — is in perfect keeping with Lord Brougham’s esti- 
mate of Sir Andrew Agnew’s extreme opinions concerning the observance 
of the Sabbath. In short, the opinions and language of Father Jerome 
resemble the opinions and language of Baron Brougham and Vaux. ‘lhe 
descriptions of external scenery strike us as being the most pleasing scenes 
in the book ; while, probably, aristocratic dames, old and young, will be 
more curious to know how he, before whom as orator their sires and 
husbands have trembled, can breathe of gentleness and love. — Law Mag. 





Tue Irish Bar. — Bushe occupied some hours during the early part 
of the day in preparing certain judgments against the ensuing term. In 
reference to his researches for this purpose, he says, ‘* 1 was working this 
morning at a judgment of Lord Coke's, reported in Bulstrode. Jt took me 
two hours to discover its meaning. I would rather have sat down to as 
much Greek. All the difficulty arose from the absurd mystery of the 
style. The moment I caught the reasoning, I, without any trouble, con- 
densed the whole into six or eight Jines.’’ Here is a passable mot by 
Chief Baron O'Grady. Some persons were questioning, at Plunket’s 
table, Lord Castlereagh’s sincerity on the Catholic question. Plunket 
warmly defended him, saying that on that subject he had lately made a 
great deal of character for himself. ‘* He has,"* said the chief baron ; 
‘and, depend upon it, he'll lose no time in spending it all like a gentle- 
man.’’ The following is told in proof of Curran’s extraordinary reten- 
tiveness of memory. ‘‘I;’’ said Bushe, * once casually cbserved to him 
that I thought it a common error to suppose that men did not know their j 
own characters. Twenty years afterwards, he said to me, ‘ | quite agree ; 
with you in one observation I remember to have heard you make. The 
truth is, every man knows his real character; but, as he has come by his 
knowledge of it confidentially, he makes it a point of honor not to admit ; 
the fact — even to himself.’’’ An anecdote is recounted respecting what . 
is termed Lord Mansfield’s ‘‘ gallantry in his youth,”’ consisting of a detec- 
tion of him by his wife in an act of adultery, for which, we believe, there 
is no other authority whatever. Grattan, it seems, as Erskine is known 
to have done, made the speeches in ‘* Paradise Lost” his chief subjects of | 
rhetorical study. Grattan is to be added to the number of those who per- 
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* In the course of that year a novel, under the title of “ Albert Lunel ; or the 
Chateau of Languedoc ” (12ma. London), was printed, although not published, by q 
Mr. Knight. It was dedicated to Mr. Rogers, tue poet, and was generally 
attributed to the pen of Lord Brougham. 
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suade themselves they have discovered the author of “‘ Junius *’ in Burke, 
wilfully overlooking the extreme improbability of any sane man’s engaging 
in an undertaking which, if discovered, would have been the certain ruin 
of all his hopes and prospects with his party, to whose principles those of 
** Junius’’ are, in many vital points. wholly opposed, and that, too, at the 
very time when he (Burke) was publishing pamphlets and making speeches 
in support of the Rockingham Whigs, being, in truth, the soul and main 
reliance of their body. The charge, in fact, implies that he was writing 
down his own interests anonymously, whilst he was writing them up 
ostensibly, and surely, therefure, is quite idle and inadmissible.’’ — 10. 


Notices of New Books. 


Tue Reporters, Chronologically Arranged, with Occasional Remarks upon 
their respective merits. By Joun Wituiam Wattace, Master in Chan- 
cery fur the Supreme Court of Pennsylvania. ‘Third Edition, revised. 
Philadelphia: T. & J. W. Johnson, Law Booksellers, Publishers and 
Importers. 1855. 


This is a most useful and agreeable hook,—the gatherings of an ac- 
complished scholar. If we might criticize an occasional peculiarity of 
style, as the apparent imitation of a past age, still it is pleasant to see that 
the writer has browsed in those fields. We are inclined to quarrel with 
the modest disclaimer of Mr. Wallace, when he says: ** I print in truth 
but as the most agreeable fourm of keeping what { am unwilling to throw 
away, while T am conscious that it is scarcely worth preserving.”’ His col- 
lections are both interesting and valuable, and belong to a class of works 
in the literature of the Jaw which we would gladly see multiplied. To 
gather from a multitude of sources these various testimonies to the author- 
ity or want of authority of those precedents from which we deduce the 
principles of the common Jaw, is no mean service. 

“ By line and rule 
Works many a fool,” 
is the old doggerel. The wisest as well as the weakest lawyer must work 
** by line and rule,’’ and any aid to determine the accuracy of his guides 
is of vital importance. 

But we must describe the plan of Mr. Wallace’s work, although many 
of our readers, doubtless, — for this is the third edition, — have already 
become familiar with it. After half a century of pages devoted to ** Re- 
marks upon the value of observations concerning the reporters,’’ he gives 
in chronological order sketches of the reports, observations upon them, col- 
lected from various sources, biographical notices and anecdotes of reporters, 
with selections from some of the rarest volumes. Following this. we 
find ** A list of Reporters, English, Irish, Scotch, Colonial and American, 
in the different courts, beginning with the reign of George Ill. A. D. 
1760.”? 

An appendix is given, containing “ A chronological statement of the 
printed Jaw reports, and of the contemporary manuscripts by which they 
may be authenticated and improved.’’ And the volume closes with ‘* an 
alphabetical list of the reporters up to the year 1855, whether in print oF 
manuscript.”’ 
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This sketch of contents suggests the presence of much valuable informa- 
tion. The following selections from the book, while they are interesting 
in themselves, will give some idea of the plan and style of the work. 

Noy.—‘* Noy was attorney-general to Charles the First, and a lawyer 
of great acuteness, industry and antiquarian lore. His reports (in MS. prob- 
ably) are frequently referred to by Lord Hale, in his notes to the Ist Inst. : 
but this volume is called by Mr. Hargrave ‘a loose collection of notes,’ 
which he thinks Noy could not have intended for the public eye. Chief 
Justice Bridgman, referring to the work, says, that there are in it ‘ many 
scattered things, and some not of his time, and I credit them not ;’ though 
he remarks that in another report which he had seen, ‘ there are the very 
same words that are in Noy.’ Sir Francis Buller said that the book has 
always been considered ‘as a bad authority,’ a condemnation in which 
Lord Thurlow agreed. The cases, or a great majority of them, seem to 
be scraps of cases, dicta, reported without any ‘ state of the case,’ and 
having a very loose and relateless shape. In fact, there is ground to sup- 
pose that the book is an imposture, or at best but an imperfect abridgment 
of Noy’s note-book, by one of his students. Thus, when the volume was 
cited before Justice Twisden, he said that he ‘ wholly rejected that author- 
ity, for that it was but an abridgment of cases by Sergeant Size, who, 
when he was a student, borrowed Noy’s reports, and abridged them for 
his own use.’ ‘I'o the same effect is 2d Keble, 652; and 2d Johnson's 
Reports, p. 72, where, in addition to a discrediting remark about the book 
generally, Chancellor Kent speaks of a case in it as solitary, anomalous, 
and which cannot be law. 

I know of few characters that have fared more hardly at the bar of 
posterity than the unfortunate attorney-general of Charles the First. In 
the law, if Justice T'wisden be correct, he has had to bear the dishonor of 
what it is certain never belonged to him; while in political history, with- 
out that dignity and place, the fall from which canonizes their names and 
justifies the tears we shed for Charles and Strafford, he has been held more 
responsible than either of them for the rebellion, anarchy, and bloodshed 
which befell their common country. His contemporary, Lord Clarendon, 
records that he was among the most indiscreet of all the king’s advisers, 
‘thinking,’ says the grave historian, ‘that he could not give a clearer 
testimony that his knowledge in the law was greater than all other men’s, 
than by making that law, which all other men believed not to be so; so 
he moulded, framed, and pursued the odious and erying project of soap ; 
and with his own hand drew and prepared the writ for ship-money; both 
which will be the lasting monuments of his fame.’ While in our day, 
when the distance of two centuries might begin, at least, to shed a soften- 
ing color on the past, Carlyle has memorized him on a page for the million, 
which contains so much of the entertaining as to make unimportant the 
fact that it has nothing at all of the true. ‘In the 3d year of Oliver's 
abode at St. Ives,’ says this writer, in his Letters and Speeches of Crom- 
well, ‘ came out the celebrated writ of ship-money. It was the Jast feat 
of attorney-general Noy, a morose, amorphous, cynical law pedant, and 
invincible living heap of learned rubbish; who had fished up from the dust 
abysses, this and other old shadows of ‘ precedents’ promising to be of 
great use in the present distressed state of the finance department. The 
vinters (says Wood), illuminated at his death, made bonfires, and drank 
lusty carouses. ‘To them, as to every man, he had been a sore affliction. 
His heart, on dissection, adds old Anthony, was found ‘all shrivelled up 
like a leather penny purse.” His brain, said the pasquinades of the day, 
was found reduced to a mass of dust; his-head was a bundle of old sheep- 
skin writs, and his belly consisted of a barrel of soap. Some indistinct 





ae are 








ee ee ee ae oD eee 


de eT 




















aa 


Notices of New Books. 307 


memory of him still remains as of a grisly law Pluto, and dark law mon- 
ster, kind of infernal king, chief enchanter in the Domdaniel of attor- 
neys; one of those frightful men who, as his contemporaries said and 
repeated, dared to decree injustice by a law. 

Surely if ever man’s soul needed the consolation of Yorick’s ghost, it 
is that of our reporter. 

Noy appears to have been a man of elegant tastes, and a patron of the 
arts. 

Born in Cornwall, 1577; member of the parliaments of 1620, 1623, 
and 1625; in all of which he acted energetically with the patriot party ; 
A. G. in 1631; died at Tunbridge Wells, in Keni, August, 1634, whither 
he had gone for the restoration of his health, broken down by study and 
exertion. The place had then lately been brought into fashion by the 
extraordinary cure of Dudley, Lord North, who haviug, at the age of 24, 
been given over by the faculty as an incurable, for his addiction to sensual 
appetites, visited this place in 1603, drank its waters, recovered his 
health, and lived till 85! (Kdns. 1656, 1669.)”’ 

Hosartr. —‘‘ These reports were first published several years after 
Hobart’s death, and by a careless editor ; but were subsequently revised 
and corrected by Lord Nottingham, who added to the work an excellent 
index. ‘They are said, however, by Chancellor Kent, yet to be defective 
in method and precision ; but are admitted to be a standard work of their 
day. This book is regarded as one of authority by Chief Justice Tilgh- 
man. while Lord Kenyon, who was indeed so thoroughly acquainted with 
the English books as perfectly to enjoy them, speaks of it as an ‘ excellent 
volume.’ The marginal annotations, excepting a few referring to matters 
since Hobart’s death, are regarded as the production of Sir Henry him- 
self, and of course possess authority. 

Henry Hobart was born in —, and brought up to the profession 
of law at Lincoln’s Inn, where he was eminent, and of which he was after- 
wards made one of the governors. On the accession of James, in 1603, 
he was knighted and made sergeant of law, having previously dis- 
tinguished himself in parliament, and on 3d Nov. 1606, Attorney in the 
court of wards. In 1607, on the promotion of Coke to the chief justice- 
ship of the common pleas, Hobart succeeded him as A. G., and Nov. 
26th, 1611, was made a baronet. ‘The happiness of his career as attor- 
ney general was the subject of Lord Bacon’s admiration in his eulogy of 
James, in 1615, before the assembled judges of England. ‘ As for the 
administration of justice, .... the king hath now reigned twelve years in 
his white robe, without almost any aspersion of the crimson dye of blood. 
There sits my Lord Hobart, that served attorney seven years. I served 
with him. We were so happy, as there passed not through our hands 
any one arraignment for treason, and but one for any capital offence, 
which was that of the Lord Sanquhar; the noblest piece of justice that 
ever came forth in any king’s times. As for penal laws... . it yields a 
revenue that will scarce pay for the parchment of the king’s records at 
Westminster.’ 

On the 26th October, 1614, he again succeeded Coke; having been 
avpointed C. J. of the C. P. on Coke’s translation to the K. B., and on 
the 2d April, 1618 (his first patent having been revoked), another patent 
was granted hitn to be C. J. of the C. P., and Chancellor of the Prince of 
Wales. He retained the office of C. J. until his death, which occurred 
December 25th, 1625, ‘being a most learned, prudent, and religious 





judge,’ says Coke; and ‘a great loss to the commonwealth,’ says Spel- 


man. 
An elegant tribute to his character is found in the preface to Jenkins’s 
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Centuries. ‘ Lord Coke and Lord Hobart,’ says Judge Jenkins, ‘ have 
furnished surprising light to professors of the law. They were two men 
of great authority and dignity ; men who, to the most accurate eloquence, 
joined a superlative knowledge of the laws, being also judges of consum- 
mate integrity.’ ‘* Hobart,’ he says, was ‘ adorned with the brightest 
endowments ; his eloquence was excellent ; his family was honorable, and 
his understanding piercing ; and the sweetest affability was united in him 
with the most venerable gravity.’ He prophesies that the monuments of 
the great abilities and diligence of this ‘ noble pair,’ whom for many years 
he had ‘marked, observed, and revered,’ will remain as long as the 
‘ splendor, majesty, and name of the kingdom of England shall endure.’ 
To readers who hke to follow personal history through successive 
generations, it will prove entertaining to recall, that among the immediate 
descendants of Hobart was the beautiful and engaging Mrs. Howard, 
better known — or worse, unhappily, perhaps, for her — as the Countess 
of Suffolk at the court of George II.; with whom the fastidious Walpole 
was enchanted : ‘so remarkably genteel, and always dressing with taste 
and simplicity ;’ while her ‘ equal mixture of good humor, and sensible, 
soft melancholy,’ won to purer admiration the poet Pope ;— one of those 
delicious creatures that sometimes grace the sphere of fashion, with every 
fair defect that conciliates regard in woman, and with propriety and man- 
ners that, somehow, in this naughty world, places frailty nearly in the 
rank of virtue, and sometimes far beyond its charms. The great judge 
is represented at present, also, in the peerage, by an immediate descendant, 
the Earl of Buckinghamshire. 

Edns.: quarto, 1641; folio, in 1650, 1671, 1678, 1683, without any 
other alteration than a new title page; and again in 1724, with references, 
by Chilton. The old editions have a stiff and worthless portrait. An 
edition by Mr. J. M. Williams, one of the justices of the court of common 
pleas of Massachusetts, was printed in this country in 1829, and is 
enriched with a biographical sketch and valuable notes, some of them from 
the pen of the late Professor Greenleaf, author of the ‘ Treatise on Kvi- 
dence,’ who, at one time, contemplated editing this Reporter. In all that 
it does contain, this edition is unquestionably the most to be valued. But 
the perfection of the volume is impaired by the omission of some cases 
which the editor deemed useless in this country. The cases omitted, it is 
true, are not numerous, nor, commonly speaking, I presume, of general 
interest ; but it is impossible for any man to say what cases his readers, in 
their various exigencies, will not- have occasion to consult. The editor of 
Hobart believes ‘ that every case is retained which would be useful to the 
American lawyer ;’ just as, in another instance, Mr. Martin, the trans- 
lator of Latch, in omitting all cases relating to ‘ spiritual matters,’ thinks 
that he has omitted nothing which can be wanted ‘on this side of the 
Atlantic.” Yet, if I may be pardoned for such an illustration, it so 
happens that in both reporters the ‘ useless cases’ include the very, and 
almost the only, ones to which, in this tract, I have had occasion to refer. 
It is impossible for any man, I think, to determine what English cases are 
useless in America. The accident of a case may be of no value, while its 
principle shal] be of much ; and it requires an exact understanding of the 
case, and a view of all its scope and bearings, to say what principle may 
not, in some form, be contained in it, lying in latency, perhaps, but not 
the less existent. The case to which I have already referred, as wanted 
by me, but as having been left out by Mr. Justice Williams, as not useful 
to the American lawyer, was one of which tthes was the immediate 
subject ; and, certainly, tithes are not known in America. But the essence 
of it involves great questions of pleading ; and the opinion of Lord Hobart 
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asserts, and asserts with a precision, a force, and an eloquence which have 
not been surpassed, some of those rules of pleading which are at the 
foundation of our law, and are owned and enforced by every enlightened 
court of our country. Is there not, too, something in the mere idea of a 
mutilated volume, that impairs the satisfaction with which even other men 
than Dr. Harwood or Mr. Frognall Dibdin would possess it? For my- 
self, I always feel that the sentiment of Madame de Staél is almost as 
applicable to a perfect possession of any kind as to the possession of 
perfect knowledge : * Savoir parfaitement — (1 quote from memory) —ce 
gue l’on sait, donne une certaine satisfaction @ esprit semblable au repos de 
la conscience.” Still, however, the edition is a truly valuable one, and, as 
I have remarked, much better in all respects, except that one which I 
have noted, than any which precedes it. Its excellence in all other points 
makes me grieve the more for its want of entirety ; a defect which an editor 
of duller capacity than Mr. Justice Williams would probably have avoided. 

Among Sergeant Maynard's MSS., in Lincoln's Inn, is a copy of 
Hobart’s Reports, which, it is said, ‘may be compared with advantage 
with the reports of that judge printed under an imprimatur dated in 
1646.’ ”’ 

We are tempted to remark that the ‘* Rotuli Curie Regis”’ (p. 50), are 
not wholly without a parallel here, in the old records of this province ; to 
whose fidelity Washburn testifies in his judicial history of Massachusetts, 
and a specimen of which, of more interest, indeed, to the historian and 
the inquirer into the manners of former times, than to the searcher after 
legal precedents, the reader will find in the opening article in this number. 


Tue Law or Raitways, including the Consolidation and other General 
Acts fur Regulating Railways in England and Ireland: with Copious 
Notes of Decided Cases on their Construction ; including the Rights and 
Liabilities of Shareholders, Allottees of Shares, and Provisional Com- 
mittee Men. By Leonarp Suetrorp, Esq., of the Middle ‘Temple, 
Barrister at Law. First American, from the third London Edition; 
with Copious Notes and References to late English Cases and American 
Statutes and Decisions. By Mito L. Bennett, LL. D., one of the 
Judges of the Supreme Court of Vermont. 2 vols. Burlington; 
Chauncey Goodrich. 1855. 

We have here the first volume of Judge Bennett’s edition of Shelford 
on the law of railways. ‘The book itself is the best treatise we have 
upon the subject ; and an American edition, which should contain, in con- 
venient compass, reliable references to the scattered decisions upon the 
topic had become very much of a desideratum to the profession in this 
country. This service has been very acceptably performed by Judge 
Bennett, who is well known to the profession as an able Jawyer and 
learned judge, of many years. Mr. Goodrich has certainly performed an 
important service to the profession, in bringing out this book, and we trust 
he will find it remunerative also. For it seems to us that hardly any book 
will be found more in demand by the profession, in all parts of the country. 
This volume contains 387 pages of Mr. Shelford’s notes of decisions, and 
74 pages of Judge Bennett's. 

The two volumes, the second of which is now in an advanced stage, 
and will soon be published, will contain, it is believed, most of the law 
upon the subject to the present time. ‘The mechanical execution is alto- 
gether unobjectionable. 


Other notices of new books lately received, which are crowded out of 
this number, will appear in our next. 
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a 

Kusolvents in HMlassachusetts. 
Name of Insolvent, Residence. Commencement of Name of Commissioner, 
Proceedings. 

Ames, Daniel Lynn, June 20, 1855,|N. W. Harmon 
Atkinson, Jacob Boston, July 17, Charles Demond. 
Avery, Clark Mclrose, Aug. 29, John W. Bacon. 
Bancroft, Selwin | Lowell, “ 3, {isaac S. Morse. 
Batchelder, Joba F. Haverhiil, July 25, N. W. Harmon. ; 
Bean, Jaines A. Boston, “6 7s Charles Demond. 
Bigelow, ‘| haddeus B.* Cambridge, ss 10, Chailes Demond. 
Bishop, Charles J. Boston, Aug. 2 Isaac Ames. 
Brown, Edmund |Lynn, “« Qi, John G. King. 
Brush, Joho J. ft Boston, sc 13, Charles Demond. 
Capen, Kobert P. |Stoughton, ee 6, Charles Endicott. 
Carr, Hoaea W. Boxford, May 10, N. W. Harmon. 
Coles, Elbridge G. | Boston, Aug. 15, Isaac Ames, 
Davis, John * | Lexington, July Charles Demond. 
Dewey, Frederic F. | Winchester, Aug. 4, Isaac Ames. 
Dodge, John W. Salem, June 19, N. W. Harmon. 
Dyar, Nathan A. |Cambridge, Aug. 24, Isaac S. Morse. 
Ford, Eibridge G. | Abington, July 20, Perez Simmons, 
Ford & Co. | Abington, “ 620, Perez Simmons. 
George, Loria F. Somerville, Aug. 4, John W. Bacon. 
Grant, Job N. Cambridge, 8, Joha W. Bacon. 
Greenleat, James E. \Charlestown, « @, Isaac S. Morse. 
Ilancock, Moses 'Winchendon, “ 2 Wm. J. Merriam. 
Hatch, Banj. F ft | Worcester, “ 31, I’. G. Kent. 
Jones, Gustavus South Scituate, “« 137, John J. Russell. 
Lamb, Wm. M. Worcester, “ 3, Charles Brimblecom. 
McFarland, David Worcester, “« 14, Alexander H. Bullock. 
McNeil, Cyrus G Andover, April 25, N. W. Harmon, 
Meade, John C, Worcester, Aug. 23, Alexander H. Bullock, 
Merrill, Samuel A. Salem, « dil, John G. King. 
Nichols, Ira § | Worcester “ 24, T. G. Kent. 
Parker, Andrew |Winechendon, se 6, Wm. J. Merriam. ‘ 
Phelps, Sylvester Chelsea, “<« i, iCharles Demond. : 
Piumer, Wm. P. | Newburyport, « #8, N. W. Harmon. : 
Pratt, George Boston, “« @, Isaac Ames. . 
Prescott, George Danvers, “ 16, jJohn G. King. 7 
Rothgerber, Leonard Springfield, “ a Edward B Gillett, 3 
Russell, Franklin | | Ashburnham, ss 3, Wun. J. Merriam. q 
Servy, Jonas W. § Worcester, s. T. G. Kent. 5 
Shattuck, Sylvanus D, |Danvers, July 9, N. W. Harmon. : 
Shaw, James A. Haverhill, June 1, N. W. Harmon. z 
Snow, Joseph | Abington, Aug. 1, Perez Simmons. 4 
Tenney, Henry T |Piymouth, “ 63, Perez Simmons. i 
Tenney, Wm. L. T |Plymouth, - ae Perez Simmons, i 
‘Thompson, John | Haverhill, May 19, N. W. Harmon, F 
Townsend, Henry G. ¢ 'Worcester, Aug. 31, T. G. Kent. q 
Very, ‘Theodore K. | Boston, July 10, Charles Demond. . 
Ward, Samuel |Cambridge, Aug. 8, isaac 8. Morse. 
Warren, Ezra Weston, “ 8, John W. Bacon, ; 
White, Wm. | Weymouth, “ 615, William L. Walker. i 
Whitney, Samuel V. 9 'Ashburnham, ss 3, Wm. J. Merriam. & 
Wiggin, Joseph H. | Boston, “« 13, John M. Williams. ; 
Wiggin, Lindley H. ft Koston, “< 13, |\Charles Demond, 4 
Willard, Henry | Boston, “ 4, Charles Demond. { 
Willis, Ebenezer Groton, 6s 2, jIsaac 3S. Morse. 
Wiswall, Lewis Stoughton, “ 610, iCharles Endicott. 
Wright, Albert J. Buston, July 19, Charles Demond. : 


t Copartners. : 
§ Nichols & Servy. 
7 Wao. L. & H. Tenney. 


* Bigelow & Davis. 
t Hatch & Townsend. 
|| Whitney & Russell, 














